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Inc()me Tax Act ]961 =88, .)0(2) 48(2) Apphcabzhty of _: |

Sale of entire running: business With assets and lzabrlmes in one go
if amounts to shunp sale of a “long term capttai asset” ~ Respondent- ..

" assessee sold its entire rutmmg busmess in one go and.claimed . .~
deductton u/s. 48(2) tr eatzng such sale as. Slump sale in the naiure of -

Ca iong term capital gain — Assessing 0j]‘ cer rejected the exen;rptton

clainied holdmg that the case of the assessee was covered s, 5002) - |

as it was in the nature of short term capital gain — Appeal by
-Jespondent before CIT (Appeal) ~allowed holding 'that. the.
' undertakmg ztself was a cdpital asset, owned by respondent foir six
years, being in the nature of long tet m “capital asset and the same

having been sold in one goas a running concern cannot be ter med

| “as short term capital gain - Appeals by. Revenue, dmmssed by ITAT -

and High Court — On appeal, held: The case of the respondent -

"does not fall within the Jour corners of 8. JO (2) — Provisions. of 5
30 (2) would. apply to a case where: the assessee tramfers one or. .

~ ntore block of assets, which he was using in rurmmg of his busmeSSj AP
.~ However, when the entire. ruimmg business with all assets and - - - .
- liabilities are sold in.orie go, as done by the- tespondent itisa.

’slump sale of a Iong-ternz capital asset” and rot of - short ferni

. ‘copztal asset” — It was, therefore, reqmred lo- be taxed accordmgly .

- -~ No fau]t found in"the reasoning and the- concluszon arrived gt by -

CIT (Appeai) whtch was rzghtiy upheld by the Trzbuna! and Hzgh' L
“Court. - 5 . ‘ .

Dlsmlssmg the appeal the Court

: HELD 1. The case. of the respondent (assessee) does T -
~not fall within the four’ cormers of Section. 50 (2) of the. Income . G

'Act ‘Section 50 (2) applles to a case’ Where any bloek of aSSets LT
~are transl’erred by the assessee but: where the cnure runnmg L
busmess wnth assets and lmblhhes ns sold by the assessee in one SR




_;'of2007 R | S
_— ce From the Judgment and O| der dated 29 07 2003 ofthe ngh Court
s -ofGUJarat at Ahmedabad in Income Tax Appeal No. 59 of2003 L

el K Radhakr:shna St. Adv., Rupesh Kumar Ms Shweta Garg(for ‘
B _".-'.AMrs Anil Katlyar) Advs for the Appellant :

_i :.- THE COMMISSIONER OF INCOME TAX AI-IMEDABAD V.
P B EQUINOX SOLUTION PVT LTD :

. go, such sale, cannot be cons:dered as “shart-term capltal assets”

U In other words, the provisions of Section 50. (2) of the Act would

- apply to @ case where the assessee transfers one or.more block_f .
- of assets, w]nch he was using in runnmg of his busmess ‘Suchis- -
. ‘not the case here because in this case; the assessee sold the

enhre busmess asa runnmg coneern. [Para 11] [97 ]

{Commt‘sszoner of Income Tax, Gujamat v. Artex
Manufacturmg Co. 1997 (6) SCC 437 CI[ [1997] 1 -
-7 Suppl. SCR 608 - relied on.- ’

o '.fPremzer Auromobﬂes Ltd. v. Income: Tax Off icer & A

:,264 ITR 193 (Bombag) = approve(l
- _ Case Law Reference B ‘
= .'-[1997} 1 Suppl SCR'G08. _ relied on S P;wa 13-

e ,-"264 I'lR 193 (Bombay) __’ approved Para 14'_ :

CIVIL APPELLATE IUR[SDICTION ClVll Appeal No 4399

LR . Inder Paul Bansa] Vivek Bansal Halesh Ra1chu1a Ms Salo_]'
,_Ralchura Advs. for the Respondents . :

"Thel udgment of the Coust was delwered by

pl | ABIIAY MANOIIAR SAI’RL, J..1. This appeal is f' led by the
E »Revenue (lncome Tax Department) against the order dated 29.07.2003

R ":)passed by the High Court of Gujarat at Ahmedabad in LT.A. No. 59 of

- | 2003 whereby. the High Court dismissed the Revenue’s. appeal on the -

. ground that the appeal does not involve any substantial question of law

E ""‘under Section 260-A of the lncome Tax Act, 196] (heremafter refen red:
‘ .to as “the Act®). ' : :

o 2. We herein set out the facts, in brlef to appreclate the issues o
L mvolved i this appeal. S :

AR 3 The respondent- -assessee” was engaged in. the busmess of
T ;manufacturmg sheet metal components out of CRPA & OP sheds at -
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‘Ahmadabad. The respondent decided to sell their entire running business

in one go. With this aim in view, the respondent sold their entire-running
business in one go with all'its assets and 1lab1]mes on 31.12.1990 to a
Company called: “Amtrex.AppIrances Ltd"-‘for Rs. 58,53,682/-.:

'+ 1. 4. The respondent filed their ingome tax returit for the Assessment
Year 1991-1992; In ‘the réturt, the respondent clained deduction under
Section 48 (2) of the Act as it stood ther by:treating the $alé to be in the
nature of {*shump. § sale ‘of the going concern being in the natune of long
term caprtal galn it the hands of the assessee '

* 5. The Assessing Officer by his’ onder dated 04.03.1994 did riot’
accept the contention of the assessee in claiming deduction. According
to the Assessing Officer, the case of the assessee was covered under

' Section 50 (2) of the Act because it was in the nature of short term

capital gain as specifie ied in Sectlon 50 (2) of the Act and hence did not
fall under Section 48 (2) of the Act as claimed by the assessee. The
Assessing Officer accordingly reworked the claim of the deduction

* treating the same to be falling under Section 50 (2) of the Act and framed

the assessment order. |
6. The assessee, felt aggrieved, filed appeal before the CIT
(appeals). By order dated 06.10.1995, the Commissioner of Appeals
allowed the assessee’s appeal in so far as it related to the issue of
deduction. He held that when it is an undisputed fact that the assessee

. has sold their entire running business in one go with its assets and liabilities

ata slump price and, therefore, the provisions of Section 50 (2) of the
Aét could not be applied to such sale. He held that it was not a case of
sale of any individual or one block asset which may attract the provisions
of Section 50 (2) of the Act. He then examined the case of the assessee
in the context of definition of “fong term capital gain™ and “short term
capital asset” and held that since the undertaking itself is a capital
asset owned by the assessee nearly for six years and being in the nature
of long term capital asset and the same having been sold in one go as a
running concern, it cannot be termed a “shorr terms capital gain” so as
to attract the provisions of Section 50 (2) of the Act as was held by the
Assessing Officer. The CIT (appeals) accordingly allowed the assessee
to claim the deduction as was claimed by them before the Assessmg
Officer. -

7. Theé Revenue, felt aggrieved of the order of the CIT (appeal),
filed appeal before the Income Tax Appellate Tribunal. By order dated
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27.06.2002, the Tribunal concurred with the reasoning and the conclusion
arrived at by the Commissioner of Appeal and acoordmgly dlSmISSCd the
Revenue’s appeal. » -

8. The Revenue, felt aggrieved of the order of the Tribunal, carried
the matter to the High Court in further appeal under Section 260-A of

the Act. By impugned order, the High Court dismissed the appeal holding

that the appeal does not involve any substantial question of law within
the meaning of Section 260-A of the Act. It is against this order the

Revenue felt aggrieved and carried the matter to thls Court in appeal by

way of special leave.

9. Heard Mr. K. Radhakrishnan, Iearned senior counsel for the
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| appellant and Mr. Inder Paul Bansal, learned counsel for the respondent- . .

ass€ssce.

10. Having heard the learned Counsel for the paﬁies and on perusal
of the record of the case, no fault can be found in the reasoning and the

"+ conclusion arrived at by the CIT (appeal) in his order which, in our v:ew .

was rightly upheld by the Tribunal and then by the High Court calling no
1nterference by tlus Court in this appea]

- Il.Inour consxdered opinion, the case of the respondent (assessee)
does not fall within the four corners of Section 50 (2) of the Act. Section
50 (2) applies to a case where any block of assets are transferred by the
assessee but where the entire running business with assets and liabilities
" is sold by the assesse¢ in one go, such sale, in our view, cannot be
considered as “short-term capital assets”. In other words, the provisions
of Section 50 (2) of the Act would apply to a case whére the assessee
transfers one or more block of assets, which he'was using in running of
his business. Such is not the case here because in this case, the assessee
sold the entlre business as a running concern.

' 12. As rightly noticed by the CIT (appeal) that the entire running
business with all assets and liabilities having been sold in one go by the
respondent-assessee, it was a slump sale of a “long-term capital asset”.
It was, therefore, required to be taxed accordingly.

13, Our view finds support with the law laid down by tlns Court in

Commissioner of Income Tax, Gl_uarat vs. Artex Manufacturing
Co. [1997(6) SCC 437 CIT].
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14. Tn. Premier Automobiles Lid. vs. Income Tax OFfi cei-s'&‘: 3

- -Anr,; 264 1TR 193 (Bombay) also, the Dw:s:on Bench of the Bombayf :

H1g11 Court exammed this questlon m detall on somiewhat similar facts .
~ and has taken the same view. The Learned Judge S.H Kapadia - (as
- ‘His Lordship then was as Judge of the Bombay High Court and later

became CJI) spcakmg for the Benchi aptly explained the legal positionto

“which'we concur as it correctly summarlzed the legal posntlon apphcab]e K
- to such facts. S S

_ L 15; Leamed Counse] for the appellant (Revenue) was: not able to - |
- cite any decision takmg a contrary view nor was he ableto pomt out any
. errorin the deClSIOHS c1ted at the Bar by the assesse’s counsel referred '

sup1 a.

16 in the Ilght of foregomg d150ussnon, we find no merlt ln the

' .appeal whlch falls and is accordmgiy dlsmissed

Divya Pandey . -~ . . - Appeal dismissed,



