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PANNA LAL AND ORS. ETC. ETC.

v.
STATE OF RAJASTHAN AND ORS.

August 1, 1975

[A. N. Ray, C. J, M. H. BeG anD Y. V. CHANDRACHUD, JJ 1

Rajusthan Excise Act, 1950, Sections 24, 28, 29 and 30 and Rajastiian Excise
Rules, 1956, rules 674, 671, 671, 67K and 67L—Excise license for sale of country
liqguor under systems of Guarantee angd Exclusive Privilege—Failure of contrac-
tors to pay stipulated sum—Recovery of unfulfilled guarantee amount, if amounts.
to levy and recovery of excise duty. ' :

P .

The licenses for sale of country liguor were granted under the Rajasthan Ix-
cise Act, 1950. For the years 1962-63 and 1963-64 licenses for sale of country
liguor were given to contractors under a guaranteed system. There was a total
guaranteed amount, Where the contractors failed to foifii the guaranteed
amount and there was a short-fall, demand notices were issued for the fotal
short-fall. There was no levy of excise duty prior to 6 March, 1264. For the
years 1967-68, 1968-69 and 1969-70 the liquor contractors obtained licences for
sale of country liguor at a specified amount of licence fee under
the exclusive privilege system, Where the contractprs failed to pay the
guaranteed amount there was a demand for a shorifall] The appellants who were
the Hguor contractors cn;llenged the demand for short-fall of the guaranteed
amount by way of writ petitions in the High Court. Their conteation was that
what was being demanded as short-fall amounted to levy of excise duty, The
State, on the other hand, contended that what was being realised from the
liquor contractors was the goaranteed amount in the licence for the cxclusive
privilege of selling country liguor. The State Iurther contended that what was
being demanded for the year 1967-68 and thereafter as short-fall was the stipu-
lated gnaranteed amount which was excise revenue. - The High Court accepted
the ccutentions of the State and dismissed the writ petitions. These appeals have:
been preferred on the basis of the certificate granted by the High Court.

1L was contended for the appeliants : (i} The issye prices in the licence are
ex¢lusive of orices of container but inclusive of excise duty levied under the
Government notification and therefore, enforcement of the guaranteed amount
meant realisalion of excise duly; (ii) A promise to give income 1o the Guvern-
meet by purchasing a minimum quantity of liquor from the Government wure-
house was not equivalent to the nayment of sum of money in consideration of
grant of such privilege within the meaning of s. 30 of the Act; (ili) The amounis.
of money sought to be recovered from the licensee under the exclusive privilege
system introduced fiom the year 1968 as well as under the guarantee system
prevalent pribr to the year 1968 are nothing but demands for excise duty on
wnlifted liquor; (iv) The word ‘issue price’ occurring in the conditions attached
to the licences granted upto the vear 1967-68 was a composite name for ‘cost
price of liquor’ and ‘excise duty leviable thereon’ and therefore. an agreement by
the licensees under the guarantee system to pay ‘issue price’ was tantamount to-
an agreement to pay ‘cost price’ and ‘excise duty’ as distinct items though des-
cribed as issue price; (v) The licences under both systems of Guarantee and
Exclusive Privilege contain a term about the payment and adjustment of excise
duty and under both svstems ‘excise duty’ is a distinct item agreed to be paid as
such ‘n terms of the licences.

Rejecting the contentions and dismissing the appeals (except C.A, No. 1433
of 1974 and C.A. No. 1871 of 1974).

HELD : (1) Provisions of section 24, 28, 29 and 30 of the Act and rules
67-A, 671, 67-5, 67-K and 67-L. of Rajasthan Excise Rules. 1956, clearly esta-
blished that the licence fee stipulated to be paid by the appellants ‘s the price
or consideration or rental which the Government charges from the licensees for
parting with its privilege in stipiilated lump sum payment and is a normal inci-

dent of trading or business transaction. [225A-Bt |
' ) I
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Mavhirwar and Ors. v. State of Madhya Pradesh and Ors. [1975] Vol. 1
S.C.C. 29, Hari Shanker v. Deputy Excise and Taxation Commissioncy, decided
on 21 Jannary, 1975 in Civil Appeal No. 365 of 1969, Madhavan ~v. _Assistait
Excise Commissioner, Palghat and ors. 1969 LL.R. 2 Kerala 71, Centrul Pro-
vineces and Berar Scles of Motor Spirit and Lubricants Taxation Act, 1938, case,
reported in [1939] F.C.R. 18, M/s. Guruswamy & Co. etc. v. State of Mysore &
Ors. [1967] 1 S.C.R. 548, State of Orissa and Ors. v. Harinarayan Jaiswal and
ors. [1972] 2 §.C.R. 784 and Coverjee B. Bharucha v. The Excise Commissionzr
and the Chief Commissioner, Ajmer and Ors. [1954] S.C.R, 873, referred to,

(2) The licences in the present case are contracts between the parties. The
licensees veluntarily accepted the contracts. They fully exploited to their zdvai-
tage the coniracts to the exclusion of others. The High Court righily said that
it was not open to the appellants to resile from the contracts on the ground that
the terms of payment were onerous, [225D] :

(3) There 1s no levy of excise duty in enforcing the payment of the guaranteed
sum or the stipulated sum mentionad in the licenses. Because, (i) The licences
were granted to the appellants after offer and acceptance or by accepting
-their tenders or auction bid. The appellants stipulated to pay lump sum amounis
as the price for the exclusive privilege of vending country liquor. They agreed
to pay what they considered to be equivalent of the right; (i1) The liability for
-excise iz on the distillery and the liquor contractors are not concerned with it
Beforc 1963 there was no excise duty. After the imposition of cxcise duty the
positicn is not altered because the privilege of sefling is granted bv auction or
by offer and acceptance before the goods came into existence; and (jii) Thesti-
pulated amounts pavable by the appellants have relation onlv to what they Tore-
saw they could recoup by the sale of country liquor from the liquor shops licensed
to them. There are several varieties of country liquor and rates of excise levy
.on these varieties are different. The appellants are not bound to take any parti-
«<ular guantity or any particular quality of any variety, Without reference to any
quantily or quality, it is impossible to predicate the alleged levy of excise duly.

[226G—227-F]

(4) The lump sum amount stipulated under the agreement is not to be equated
with issme price. The issue price is payable only when the contractors iake deli-
very of a particnlar quantity of specified value of country liquor. The issue price
relates only to lignor drawn by the contractors and does not rertain fo urdrawn
liguor. No excise duty is or can be collected on undrawn liquor. The jssu2
price is (he price at which country liguor is sold to the liguor contractors, So
far as the ligquor contractors are concerned, they pay the price of the liquor even
 thoeugh the price may include the component of excise duty in respect of which

-they have no direct liability, [228B-D}

{5) Tn the present case, the State Government has not imposed any ¢Xcise

* duty on the licensee. On the contraty, the Heense only takes into account the
exciss duty component of the issue price for the purpose of giving a concession
or remission to the contractors. The scheme of remission i< that if th= liquer
contractor purchased liquor of the value, the excise duty whereof equalled the
price of the exclusive privilege, the lianor contractor is to be given credit there-
for. The question of adjustment arises onlv when liquor is drawn, otherwise the
formula of remission does not come into the picture at all. Tn essence what s
sought to be recovered from the Fouor contractor is the shortfall occasioned on
account of faiture on the part of liquor contractor to fuifill the terms of license.
[228G; 229B.C, F-H]

Bimal Chandrq Banerjee v. State of Madhya Pradesh, [19711 1 S.CR. 844,
referred to. -

CwiL ApPPELLATE JURISDICTION : Civil Appeals Nos. 1213-1220,
1352, 1354, 1385-1386, 1387-1388, 1564, 1566-1567, 1579-1581,
1608, 1622. 1623-1624, 1626, 1630, 1647, 1764, 1862, 1432, 1433
& 1871 of 1974.

From the Judgment and Order dated the 9th day of Mav 1974
-of the Rajasthan High Court in W.P. Nos. 1497-1503 & 1505/1971.
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A. K. Sen and B. D. Sharma, for the appellants (In C.A. Nos.
1213-1220 & 1862).

B. D. Sharma, for the appellants (In C.A. Nos. 1353, 1354 and.
1647).

Badri Das Sharma and S. R. Srivastava, for the appellants (In
C.A. Nos. 1623, 1432, 1433 and 1871).

D. V. Patel and 8. §. Khanduja for the appellants (In C.ANo.
1385).

S 8. Khanduja, for the appellants (In C.A. Nos. 1386-1388,

1330, 1564, 1566, 1567, 1579, 1580, 1581, 1606, 1622, 1624, 1626,
1630 & 1764).

L. M. Singhvi and §. M. Jain, for the respondents (In all the
appeals).

" The Judgment of the Court was delivered by

Ray C.J. These appeals by certificate turn on the question as
to whether the excise license granted to the appellants rendered them
liable to pay the stipulated fump sum mentioned in the licence.

These appeals relate to country liquor licences (a) for the years
196263 and 1963-64; (b) for the years 1967-68 and (c) for the years
1968-69, 1969-70 and 1970-71.

For the years 1962-63 and 1963-64 licences for sale of country
liguor were given to contractors under a guaranteed system. There was
a total guaranteed amount. Where the contractors failed to fulfil the
guaranteed amount and there was a short-fall, demand notices were
issued for the total short-fall. ’

For the years 1967-68, 1968-69 and 1969-70 the liquor contrac-
tors obtained licences for sale of country liquor at a stipulated amount
of license fee under the exclusive privilege system. Where the con-

tractors failed to pay the guaranteed amount there was a demand for
a short-fall.

The appellants who were the liquor contractors challenged the de-
mand for short-fall of the guaranteed amount. The liquor contractors
contended that what was being demanded as short-fall amounted to
levy of excise duty. The State, on the other hand, contended that
what was being realized from the liquor contractors was the gnaraateed

amount in the licence for the exclusive privilege of selling country
liquor.

It may be stated here that there was no levy of excise duty prior
to 6 March, 1964, After the imposition of excise duty, the ITicences
during the year 1967-68 and thereafter were isssued for guaranteed
sum under the exclusive privilege system. The State contended that

what-was being demanded as short-fall was the stipulated guaranteed
amotat which was excise revenue.
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The licenses granted upto the year 1967-68 contained the follow-
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dng principal conditioas :—

ey

{2)

(3)

4

From 1968-69 the licences contained, inter alia the following prin-

The licensee guarantees to the Governor of Rajasthan
State that he, in the yecar concluding on....March
... .shall receive from the Government and sell such
Juantity of wine of which issue price shall not be lcss
than Rs. . ....... (hereinafter known as the gua-
ranteed pricc which are prevailing on....March

e

The liquor shall be supplied to the licensce at  the
prevailing issue price, but the difference between such
issue price and the issue price calculated at the pre-
vailing rate on 31 March. .. shall not be included
in the guarantee amouwat.

The licensce will have to pay the shortfall, if any,
between the price of the liquor obtained by him upto
the end of any month at the issue price of 31 March
....and the amount of guarantec multiplied by the
maaths, which bave passed and divided by cleven at
the godown by the tenth of the next month.

In case of non-payment, the licence will be cancelled
and when cancclled this way, the above-menticned
diffcrence shall be recovered from sccurity, cash de-
posits and remanaat, if any, shall be recovered from
the licensee and surety jointly and severally.

©1pal conditions :-—

(1)

(2)

The licensee wiil have to deposit Rs. ... .as licence
fee under section 24 of the Rajasthaa Excise Act,
1950 for his exciusive privilege as fixed by the Excise
Commissioner. From it the amount of excise duty

will be adjusted towards the payment of the amount.

for the exclusive privilege but this adjustment will be
limited to the payment of the amount for the exclu-
sive privilege. The licensee will have to deposit the
aforesaid amount in 12 equal instalments and will
have to deposit the monthly instalments by the 10th
of the next month in Government Treasury. The
fees deposited by the license-holder in that month in
the form of the component of the issue price will be
treated as excise duty under the instalment of the

license-fee.

If the licence-holder does not deposit the instalments
for any two months as laid down in the aforesaid coa-
dition within the prescribed period then the officer

iesuing the license will have the right to realise ths

A
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SIS The appellants also  submitted that  the  word
“price’ was a composite name for ‘cost price of liquor” and ‘excise duty

(referred to as th.e Act.)
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amount of that instalment from the cash security of
the licerice-holder or from his surety. In addition to

this, he will also have the right to cancel the licence
of the licensee. - - .

'The appellants fepéated the contention which had been advanced

betore the Hgh Court that-when the State Government wanted to

enforce the guaranteed sum- it amounted to recovery of excise duty by

licence. The appellants contended that the issue prices in the licencs

are exclusive of prices of container but inclusive of excise duty levied
under the Government notification and therefore, enforcement of the
guaranteed amount meant realisation of excise duty. '

The appellants contcaded that unfulfilled guarantee amount which
is sought to be recovered from the appellants is not balance of lump
sum payment as price of exclusive privilege becanse the Government
licence sanctioning guarantee system stated “that the licensee shall

guarantee in respect of the year. ... .. income to the Government oa
account of the issue price of country liquor issued for sale at his shop
during the year...... ” . It was, therefore, said by the

appellants that a promise to give income to the Government by
purchasing a minimum quantity of liquor from the Government warc-
house was not cquivalent to the payment of sum of mouacy in conside-

ration. of grant of such privilege within the meaning of section 30 of
the Rajasthan Excise Act. ‘ .

The appellants-contended that the amounts of money sought to be
recovered from the licensee under the exclusive privilege system in-
troduced from the year 1968 as well as under the guarantee system pre-
valent prior to the year 1968 are nothiag but demands for excise duty
on unlifted liquor. The reasons advanced by the appellants are that

- under the cxclusive privilege system of licensing introduced in 1968

the amount was agreed to be paid and deposited specifically towards
excise duty given us a component of the issue price for the supply of
country liquor and was agreed to be adjusted in the amount of the

exclusive. privilege.
‘issue

leviable thereon’ and therefor_e, an agreement by the licensces under
the guarantee system to pay ‘issue price’ was tantamount to an agree-
ment to pay ‘cost price’ and ‘excise duty’ as distinct items though des-

cribed as issue price. .

- The appellants contended that licences under both systams . of
Guarantee and Exclusive Privilege contain a term about the payment

-and adjustment of excise duty and under both systems ‘excise duty’

is a distinct item agreed to be paid as such in terms of the Iicences.

The licences were granted under the Rajasthan Excise Ac.t,IIIQSO
- : i )

Sectiolr 24 of the Act confers power on the Excise Commissioner
to grant any person a license for the exclusive privilege.
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(1) of manufacturing or supply by wholesale, or of both_,' or
(2) of selling by wholesale, or by retail, or o

(3) of manufacturing or of supplying by wholesale, or
- of both, and of selling by retail-any country liquor

or intoxicating drug within any local area of those
parts of the State of Rujasthan to which the Act

exteads, .

~ Section 28 of the Act provides that an excise duty or a counter-
vailing duty, as the case may be, at such rate or rates as the State
Government shall direct, may be imposed either generally or for any
specified area, on any excisable article imported or exported, or trans-
ported or manufactured, cultivated or collected under any licence grant- .
ed under the Act, or manufactured in aay distillery, pot-still or brewery
established or licensed under the Act. The Explanation to section 28
provides that duty may be imposed under this section at different rates
“according to the places to which any excisable article or intoxicating
drug is to be removed for consumption or according to the varying

streiigth and quality of such article. :

Section 29 of the Act provides that subject to such rules regulat-
ing the time, place and- manner of payment, as the State- Government
may prescribe such duty may be levied in such one or mor¢ ways as
the State Government may by notification in the Official Gazette -

_ direct. - .

Section 30 of the Act provides that instead of or in addition to aay
- duty leviable under Chapter V {which contains Sections 28, 29 and

30), the Excise Commissioner may accept payment of 2 sum in consi- -
deration of the grant of the licence for exclusive privilege under section

24. _ )

The Rajasthan Excise Rules, 1956 provide fa rule 67 I, 67 J, 67
K and 67 L the different forms of procedure for grant of exclusive
privilege. Rule 67 1 provides that licence for exclusive privilege of
sclling by retail of country liquor within any local area under section
24 of the Act may be granted on condition of payment of such lump
sum instead of, or in.addition to excise duty, as may be determined
by the Excise Commissioner and subject to such other terms and condi-
" tions as may be laid down by him. Rule 67 J provides that a licence
-~ under rule 67 I may be granted by way of allotment by negotiation in
accordance with the procedure laid down in sub-rules 2 to 4 of rule
67 J. Rule 67-K provides that subject to such geaeral or special
directions as may be issued by the Excise Commissioner from time
to time, the District Excise Officsr may put the licence under Rule 67
I to auction for any area. In such an auction the Presiding Officer
shall call upon for lump sum payment for exclusive privilege payable
“instead of or in addifion to excise duty as may be directed by the Excise
Commissioner. Rule 67 L provides gthat the Excise Commissioner
may at his discretion grant licence under rule 67 1 for any area by
negotiation with any third party. There is a proviso that highest

'
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bidder or highest tenderer it any shall be given a chance to make a
. ‘higher offer unless he has been debarred from holding licence or has
o rejected the offer under Rule 67(2).

The license fee stipulated to be paid by the appellants is the price -

or consideration or rental which the Government charges from the

> licensees for parting with its privilege in stipulated Inmp sum payment

: B and is a normal incident of a trading or business transaction.  This

Court in the recent decision in Nashirwar and Ors. v. State of Madhyae

Pradesh and Ors.(Y) and in the unreported decision Hari Shanker

v. Deputy Excise and Taxation Commissioner(*) held that the State

'( has exclusive right to manufacturc and scll liquor and to sell the said

right in order to raise revenue, The nature of the trade is such that

the State confers the right to vend liquor by farming out cither by

auction or by private treaty. Rental is the consideration for the pri-

- vilege granted by the Government for manufacturing or vending liguor.

' Rental is 'neither a tax nor an excise duty. RenEEl is the consideration
' tor the agreement for grant of privilege by the Government.

& ~ The licences in the present case are contracts between the parties.

The licenszcs voluntarily accepted the contracts. They fully ex-

‘ D ploited to-their advantage the contracts to the exclusion of others. The

| High Court rightly said that it was not open to the appellants to resile

from the contracts on the ground that the terms of payment werc

onerous. The reasons given by the High Court were that the licensees

accepted the licence by excluding their competitors and it would not .

| be open to the licensees to challenge the terms cither on the ground
of inconvenient coasequence of terms or of harshne%s of terms.

The fegal position is also correctly slated in Madhavan v, Assistanf
, Excise Commissioner, Falghat and Ors.(*) where it is said that the
o réntal charged by the State for -licences is the consideration for the
privilege of vending liquor:: The licensecs in the present appesals
voluntarily contracted to pay the guaranteed sum of the stipulated Iump
sum for the exclusive privilege to vend liquor.

I_n! the Centra,l Provinces and Berar Sales of Motor Spirit and

Lubricaits Taxation Act,. 1938 case,(*) it has been said that in several
Acts by which excise duties arc imposed it is provided that duty is

- able articles from the.place of manufacture or production and therc
is no provision for the imposition of an excise duty on retail sales.
Many Acts provide for lomp sum payments in certati cases by manu--

G facturers and retailers, which may be described payments either for
privilege or as consideration for the temporary grant of a monopoly,-

but these are clearly not excise dutics or anythqng like them.  (Sec

1939 FCR. 18 at pp. 53 and 54)

"This -Court in M/s. Guruswa.-u) & Cu ele. v. State of M)SOm &
Ors.(%) considered- the question \whether the payment of shop rent

(Y41975) 18, C. C. 29:°  (2) Civil Appeal No.365 of 1969 decided on 21-1-1975.
(3) 1969 1. L. R. 2 Kerala 71. (4) [I939]F. C. R. 18, | :
(5) [1967) 1 8. C.R, 548,

16—1.714Sup. CI/75

H
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for the exclusive privilege of sale of liquor in a specified shop is an
excise duty. In Guruswami’s case (supraj the petitioners paid shop
rent or the ‘kist’ for a group of toddy shops amounting to Rs. 3,61,116
a month. This ‘kist’ amount was determined at the auction sale of ex-
clusive privilege of vending toddy in the shops. The notification for

auction mentioned rates of duty, price, etcetera on the several kiads.
of excisable articles. The notification also mentioned that health:

cess at a certain rate shall also be payable on the shop rent and tree tax
on toddy and other duties of excise levied. The petitioners challenged
the authority of the State to levy and collect health cess. The main
ground was that the health cess was ia reality a tax and not a mere
cess. This Court said that the true character or nature of levy in
Guruswami’s case (supra) was that it was a payment for the exclusive
privilege of selling toddy. The payment had no close relation to the
production or manufacture of toddy. The only relation the levy had
to production or manufacture was that it enabled the licensee to sell
it. The excise duty is paid on toddy in the form of tree tax. He whe
keeps toddy pays tree tax. The privilege of selling toddy was aucticaed
well before the goods came into existence. In view of these characteri-
stics the health cess was found not to be excise duty. The taxable
event in regard to the hcalth cess was not the manufacture or produc-
tion of goods but the acceptance of the licence to sell the goods.

A Bench decision of this Court in State of Orissa and Ors - v.
Harinarayan Jaiswal and Ors.(!) considered the grant of exclusive
privilege of manufacture and sale of country liquor by licensees. This
Court held that the power given to the Government to sell the exclusive
privilege in such manner as it thinks fit is a very wide power. In
Coverjee- B. Bharucha v. The Excise Commissioner and the Chief
Compmissioner, Ajmer and Ors.(%) this Court held that an important
purpose of selling the exclusive right to sell liquor in wholesale or re-
tail is to raise revenue. Excise revenue forms an important part of
State revenues. The power of the Government to-sell the exclusive
privilege is by public auction or by negotiation. The fact that the
price fetched by the sale of country liquor is an excise revenue does
not chaage the nature of the right. The sale is a mode of raising
revenue.

The decisions of this Court establish that the lump sum amount’

voluntarily agreed to by the appellants to pay to the State are not
levies of excise duty but are in the nature of lease money or rental
or lump sum amount for the exclusive privilege of retail sales granted
by the States to the appeilants.

There is no levy of excise duty in enforcing the paymeat of the
guaranteed sum or the stipulated lump sum mentioned in the Iicences,
for these reasons. First, the licenses were granted to the appellants
after offer and acceptance or by accepting their tenders or auction bid.

1y [1972) 385. C.R. 784, ‘ (2) [1954) S. C. R, 873,

1
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The appellants stipulated to pay lump sum amouats as the price for
the exclusive privilege of vending country liquor. The appellants
agreed to pay what they considered to be equivalent to the value of
the right. Second, the stipulated payment has no relation to the pro-
duction or manufacturé of country liquor except that it enables the
licensee to sell it. The country liquor is produced by the distilleries.
Under section 28 of the Act aad under the relevant duty notifications -
the excise levy is on the manufacture and not on the sale or retail of
liqguor. Under the duty notifications no excise duty is levied or collec-
ted from the liquor contractors who are liable only to pay the price
of liquor. The taxable event is not the sale of liquor to the contrac-
tors but the manufacture of liquor. What the liquor contractors pay
in coasideration of the license is a payment for the exclusive privilege
for selling country liquor. The liability for excise is on the distillery
and the liquor contractors are not concerned with it. Before 1985
there. was no excise duty. The appellants were required to pay the
guaranteed amount. After the imposition of excise duty the position
is not altered because the privilege of selling is granted by auction or
by offer and acceptance before the goods came into existence. Excise
contracts are settled in.the preceding year. Third, the stipulated
amounts payable by the appellants have relation only to what the appe-
ltants foresaw they could recoup by the sale of country liquor from
the liquor shops licensed .to them. There are several varieties of
country liquor and rates of excise levy on these varictics are different.
The appellants are ‘aot bound to take any particular quantity or any
particular quality of any variety. Without reference to any quantity
or quality, it is impossible to predicate the alleged levy of excise duty.

Before imposition of excise duty in 1965, the issue price did not
have even a notional component of excisc duty under Issue Price Rules.
Therefore, no excise duty could be attributed to the contractual amounts
payable by the appellants. The references to excise duty in licences
under the guarantee system or exclusive privilege system p;evalegnt
subsequent to the year 1965 are only for the purposes of adjustment
or concession as a unit of measure. It is not an excise duty cmenﬂy
imposed or levied in the year of the licence that is being collected with
regard to undrawn liquor because the adjustment of issue price is
with refereace to the issue price prevailing in the preceding year. Rule
67-A, of the Rajasthan Excise Rules, 1966 defines value as the price
current on the Ist January preceding the financial year to which thie
guarantee relates. Under Rule 67-A licences for retail shops of country
liquor under the guarantee system may be granted to persons guardn-
teeing to draw from a Goverament warehouse and sell in a ﬁnaQCIal
year or part thereof, country liquor of a specified value, cal]c‘:d thci
“amount of guarantee.’ The explanation to Rule 67-A is that ‘value
for the purpose of that rule shall be the total issue price at Govern-
ment warehouse calculated at the rate of such price cutrent on the
first day of January preceding the financial year to which fche ‘gua.rap-.
tee relates. The Ticences under the guarantee system are granted euthg;
by inviting tenders ot by auction or by negotiation. The amognt
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guarantec under Rule 67-A be (a) where a licence is granted by
mviting tenders the amount of the teader accepted for the grant of the
licence; (b) where a licence is granted by auction the amount of the
bid accepted for the grant of the licence; and (c) where a licence is
grantéd by auction or negotiation, the amount of guaraatee shall be the
amount determined by the Excise Commissioner and accepted by the
licensee.

The lump sum amount stipulated under the agreement is not to be
cquated with issue price. The issue pricc is payable only when the
contractors take delivery of a particular quantity of specified value of
country liquor.  The issuc price relates oaly to liquor drawn by the
contractors and does not pertain to undrawn liquor. No excise duty
is or can be collected on undrawn liquor. The issue price is the price
at which country liquor is sold to the liguor contractors. So far as
the liquor contractors arc concerned, they pay the price of the liquor
even though the price may include the compoaent of excise duty in res-
pect of which they have no direct liability. Ilustrations may be found
in case of a person buying a match-box or a motor car or a refrigerator.
When the purchascr pays the price of match-box, or a motor car or
a refrigerator the price includes excise duty levied and collected on
the manufacturc of these goods. The price of goods necessarily in-
cludes different components but the price a buyer pays is differeat
from duties and taxes paid or payable by the manfacturers. The in-
cidence of all the components of cost and taxes is inevitably passed

on to the, consumer. What the consumer pays is the price of the

goods and not the antecedent compohents as such.

The licences after stipula,"cing an dgrced sumi of money which is
payable by the licensees under the licences provide a scheme of re-

mission. The liquor contractor is given a remission in the matter of

his' obligation to pay the stipulated amount to the exteat of the excise
daty component of the issuc price paid by him. The excise duty
component of the issue price is, thereforc, only u measure of  the
quantum or extent of the concession or the remission to be given to
the liquor contractor. The concession is not what is paid by the con-
tractor to the State but it is a remissioa or a reduction in the stipulated

amount for exclusive privilege allowed by the State to the contractor.

The lump sum amount payable for the exclusive privilege is not to be

confused with the issue price. In cssence what is sought to be re- -

covered from the liquor contractors is the shortfall occasioned on ac-
count of failure on the part of liquor contractor to fulfil the terms of
licence,

-, The contractual obligation of the appellants to pay‘thc stipulated
amounts is 'aot dependent on.the quantum of liquor sold by them which:

is releyant only for (he purpose of remission to be carned by them

- under the licence.. No excise duty is charged or chargeablc on un-
drawn, liguor under the licence.  To suggest that the licence obliges
the contragtors {0 pay cxcise duty on undrawn liquor is fotally mis-.
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reading the conditions of the licence. The excise duty is collected
only in relation to the quantity and quality of the country liquor which
is drawn. No excise duty can be predicated in respect ot undrawn
liquor, ‘ .

Adjustment by way of reduction in the colatractual liability of the
appellants to the extent of a specific and quantified portion of the
issue price is purely a measure of concession or remission and is a
method of calculation. The question of adjustment atises only when
liquor is drawn, otherwise the formula of remission does not come
into the picture at all.

The appellants relied on the decision of this Court in Bimal Chandra
Banerjee v. State of Madhya Pradesh(!) in support of the contention
that the attempt on the part of the State to enforce the full guaraateed
amount or stipulated sum is collecting excise duty. In Bimal Chandra
Banerjee’s case (supra) a levy of excise duty|on undrawn liquor was
imposed in terms by the State Government by a notification amending
the Rules and 'by an alteration in the conditions of the license. It
was provided that certain minimum quantity of Liquor would have to
be withdrawn by each contractor who was to be liable to make good
every month the deficit monthly average of the total minimum duty
on or before,the 10th of each month following the months to which
the deficit duty relates. The decision there was that in imposing the
excise duty on undrawa liquor by the impugned notification, the State
Government was exercising powers which it did not possess. In the
present case, the State Government has not imposed any excise duty on
the licensee. On the contrary, the licence only takes into account the
excise duty component of the issue price for the purposes of giving 2
concession or remission to the contractors. In Bimal Chandra Baner-
jee’s case (supra), the impugned notification was assailed oa the ground
that it exceeded the legislative competence of the State. No such ques-
tion arises here. The scheme of remission in the present case is that
if the liquor contractor purchased liquor of the value, the cxcise duty
whereof equalled the price of the exclusive privilege, the liquor con-
tractor is to be given credit therefor.

The agreements give the liquor contractors an exclusive privilege
to scll country liquor in = specified area for} the period fixed for a
stipulated sum of money for enjoying the privilege. If the coatractors
do not sell any liquor they are yet bound to pay the stipulated sum.
If they sell liquor they are given the benefit of remission in the price
of the exclusive privilege. The measurc for this remission is the
excise duty leviable to the extent that the liquor contractors can neu-
tralise the entire amount of exclusive privilege in the excise duty payable
by them. If the contractors fail to lift adequate quaatity of liquor and
thereby fail in neutralising the entire price of exclusive privilege the
contractors are not called upon to pay excise duty.

For these reasons the contentions of the ?ppellants fail. The ap-
peals are dismissed save what follows hercinafter in Civil Appeal No.

) | [197111 S. C. R. 844,
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1433 of 1974 and Civil Appeal No. 1871 of 1974. Parties to pay
and bear their own costs as they did in the High Court.

In Civil Appeal No. 1433 of 1974 there is a short supply of
liquor in respect of the year 1963-64, In Civil Appeal No. 1871 of
1974 there is a short supply of liguor in respect of the year 1967-6€.
in these appeals for these two years, the order will be the same as
order dated 29 August, 1974 in Civil Appeals No. 1170, 1171 and 1173
of 1974, with the modification that if there has been any interim stay
in these matters, the interim stay will stand vacated.

V.M.K. o Appeals dismissed.




