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SREE MOHAN CHOWDHURY

.

THE GHIEF COMMISSIONER, UNION
TERRITORY OF TRIPURA

(B. P. Stwua C. ]., K. SuBsa Rao, J. C. SHan, |
RagaUBAR Davar and J. R. MUDHOLKAR [J.)

Fundamental Rights—Proclamation of Emergency—
Detention—Right to move Supreme Couri—Suspension of—
Constitution of India, Aris. 21, 22 and 32— President’s Grder

‘dt. November 3, 1962—General Clauses Act, 1897 (18 of 1897),

8. 8—Defence of India Ordinance, 1962 (£ of 1962)—Defence of
India Act, 1962 (51 of 1962), 5. 48.

On October 26, 1962, the President issued a proclamation
of Emergency which was later approved by both houses of
Parliament. On the same day he promulgated the Defence of
India Ordinance, 1962, and under s. 3 thereof the Central
Government promulgated the Defence of India Rules, 1962.
On November 3, 1962, the President issued an Order under Art,
359 (1) of the Constitution suspending theright of any person
to move any Court for the enforcement of the rights conferred
by Arts. 21 and 22 during the proclamation of emergency *‘if
such person has been deprived of any such rights under the
Defence of India Ordinance,1962 or any rule made thereunder”.
On November 20, 1962, the respondent made an order under
r. 30 of the Defence of India Rules for the detention of the
petitioner. The petitioner moved the Supreme Court under
Art, 32, challenging his detention. The respondent contended
that the petition was not maintainable. The petitioner conten-
ded that the right to mové the Supreme Court under Art. 32
being a guaranteed right could not be, and was not, suspended
and that the President’s Order suspending the right was in-
effective as it was dependent on the continued existence of the
Ordinance but the Ordinance had been repealed by the Defence
of India Act, 1962.

Held that the petition was not maintainable. Though
the power of the Supreme Court to issue a writ in the nature
of habeas corpus was not touched, the right of the petitioner to

.move the court for such a writ was suspended by the President’s
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Order. The Order did not suspend all the rights of a citizen to
move the Supreme Court but only the rights under Arts. 21
and 22, Since his right to move the Court was suspended he
was not cntitied to challenge the vires of the Act and of the
Rules, The repeal of the Ordinance by the Defence of India
Act, 1962, did not make the President’s Order ineffective. By
virtue of the saving clause in s. 48 of the Act “any rules made,
anything done or any action taken” under the Ordinance shall
be deemed to have been made, done or taken under the Act.
Further, the reference to the Ordinance in the President’s Order
was, by virtue of 5. 8 of the General Clauses Act, to be read as
a reference to the Act. The word “instrument” in s. 8
included the President’s Order.

OrigiNaL JURISDICTION : Habeas Corpus Peti-
tion No. 15 of 1963,

Hebeas Corpus Petition under Art. 32 of the
Constitution of India.

R. K. Garg, for the petitioner.

S. V. Gupta, Additional Solicilor-General of
India, D. R. Prem, R. H. Dhebar and R. N.
Sachthey, for the respondent.

S.C. Agarwal, B. K. Garg, M. K. Rama-
murthi and D. P. Siugh, for the intervener.

1963 April 29, The Judgmcnt of the Court
was delivered by

Sinea C. J.—On  October 26, 1962, the
President having been satisfied that a grave national
emergency exists, whereby the security of India or
any part of the territory thereof is threatened by the
Chinese aggression, issued a Proclamation declaring
the Emergency, under Art. 352 of the Constitution.
That declaration of emergency was laid before
both Houses of Parliament on November 8,1962, and
was approved by the Rajya Sabha on November 13,

1962, and by the Lok Sabha on November 14, 1962,

1963

Meohan Chowdhury
v.
Chisf Commissioner,
Unien Territory
of Tripurs

L“i”ﬁa Cl J«



1963

Mohan Chowdhury
‘ A/

Chief Cor:;mfxsion:r,
Union Territory
of Tripura

S )

Sinha C. J.

444 SUPREME COURT REPORTS [1964] VOL.

After the Proclamation of Emergency, as Parliament
was not in session, and as the President was satisfied
that circumstances existed which rendered it necessary
for him to take immediate action for exercise of the
powers conferred by cl. (1) of Art. 123 of the
Constitution, he promulgated the Defence of India
Ordinance (1V of 1962) on the same date—October
26, 1962. Bys. 3 of the Ordinance, the Central
Government has been empowered to make rules as
appear to be necessary or expedient for securing the
defence of India and civil defence, the public safety,
the maintenance of public order or the efficient
conduct of military operations or for maintaining
supplies and services essential to the life of the
community, by notification in the official gazette.
In exercise of those powers, the Central Government
promulgated the Defence of India Rules, 1962, by
notification in the Official Gazette, Extraordinary
dated November 5, 1962. The relevant portion
of r. 30 is as follows: |

“The Central Government or the State Govern-
ment, if it is satisfied with respect to any
particular person that with a view to preventing
him from acting in any manner prejudicial to
the defence of India and civil defence, the
public safety, the maintenance of public order,
India’s relations with foreign powers, the
maintenance of peaceful conditions in any part
of India or the efficient conduct of military
operations, it is necessary so to do, may make
an order -

x b 4 X

. (b) directing that he be detained;

x x x’’

During the operation of the Proclamation of Emer-
gency the, President issued, on November 3, 1962,
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the following Order suspending the right to

move any Court for the enforcement of rights
conferred by Arts. 21 and 22 of the Censtitution *

“In exercise of the powers conferred by clause
(1) of article 359 of the Constitution, the
President hereby declares that right of any

s person to move any court for the enforcement
of the rights conferred by article 21 and article
22 of the Counstitution shall remain snspended
for the peried during which the Proclamation
of Emergency issued under clause (1) of article
352 thereof on the 26th October 1962, is in
force, if such person has been deprived of any
such rights under the Defence of India Ordi-
nance, 1962 (4 of 1962) or any rule or order
made thereunder.”

In exercise of the power conferred by r. 30
aforesaid of the Defence of India Rules, the Chief
Commissioner of Tripura issued an order of deten-
tion in respect of the petitioner on November 20,
1962 : ‘ |

. “No. F. 22 (59)-PD/62
TRIPURA ADMINISTRATION
OFFICE OF THE CHIEF
COMMISSIONER.

Agartala,
November 20, 1962,

ORDER

WHEREAS, I am satisfied that Shri Bipul
alias Mohan Chaudhri S/o Sri Bimala Charan
Chaudhri of Sutarmura P. S. Bisalgarh should be
detiined with a view to preventing him/her from act-
ing in any manaer prejudicial to the defence of India
and Civil defence, public safety, the maintenance of

1
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public order, India’s relations with foreign powers and
the maintenance of peaceful conditions in Tripura. -

Now, therefore, in exercise of the powers
conferred by Rule 30 of the Defence of India Rules,
1962 read with sub-rule (11) of Rule 2 of the aforesaid
Rules and all other powers enabling in that behalf,
I hereby direct that the aforesaid person be detained
in the Ceniral Jail at Agartala until further orders.

Sd/- (S. P. Mukerjee)
Chief Commissioner, Tripura.”

By a subsequent order dated December 3, 1962,
of the Chief Commissioner Tripura, the petitioner
was transferred from Agartala Central Jail to
Hazaribagh Central Jail. The orderis in these
terms : :

“TRIPURA ADMINISTRATION
HOME DEPARTMENT

No. F. 22 (59)-PD/62. Agartala,
December 3, 1962.
Agrayahana 12, 1884,

ORDER

In exercise of the powers conferred by sub-rule
(5) of Rule 30 of the Defence of India Rules, 1962 -
read with sub-rule (11)of Rule 2 of the said Kules
and all other powers enabling in that behalf, I here-
by direct that detenue Shri Bipul Chaudhury alias
Mohan son of L. Bimala Charan Chaudhury of
Sutarmura, Bishalgarh P.S. be transferred from
Agartala Central Jail to Hazaribagh Central Jail,
Bihar for detention in that” Jail, until further orders.

- 2, The consent of the Government of Bihar hag
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been obtained for the removal of the aforesaid dete-
nuc from this Territory to the place mentioned
above (vide their telegram No. 940-Political Special,
dated the 1st December 1962).

Sd/-(S.P. Mukerjee)
Chief Commissioner, Tripura.”

In the meantime, the Petitioner had made a
petition under Art. 32 of the Constitution for a writ
of Habeas Corpus against his detention, as aforesaid.
-This petition is dated November 30, 1962, while the
petitioner was still in the Agartala Central Jail. It
appears the petition under Art. 32 of the Constitution
was not immediately forwarded to this Court by the
authorities of the Tripura Administration. Hence,
the petitioner sent a petition from the Hazaribagh
Central Jail in Bihar, dated December 15, 1962/
December 18, 1962 for initiating proceedings for
contempt of Court against the Chief Commissioner,
the Union Territory of Tripura. In that petition,
after stating the facts of his detention, he stated that
while in detention in the Agartala Central Jail, the
petitioner had submitted a petition under Art. 32 of
the Constitution for a writ of Habeas Corpus and
that the same had not been sent to this Court and
had been withheld. He further stated that the
Jailor, Agartala Central Jail, had informed the peti-
tioner that the petition had been sent to Tripura
Administration for ascertaining whether actually a
writ petition lay under the Defence of India Rules.
When this pstition was put up before this Court on
January 28, 1963, this Court directed the issue of
notice to the opposite party. In obedience to the
notice Shri §.C.Mazumdar, Judicial Secretary, Union
Territory of Tripura, made an affidavit to the
effect that he had attended to the matter which was
the-subject of the notice and that he had not the
slightest intention to disregard or disobey the autho-
rity of this Court. He further tendered, on his own
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behalf and on behalf of the Chief Commissioner,
Tripura, an unconditional apology. He also pro-
duced the original petition under Art. 32, dated
November 30, 1962, and went on to state that when
the petition was placed before him, on a considera-
tion of the Defence of India Rulés, and the Presi-

dent’s Order aforesaid dated November 3, 1962, he-

took the view that the petition was not maintainable
and that, therefore, “nothing need be done”. He
admitted his mistake, and realised after consultation
with the Government counsel that the Government
should not have taken upon itself to decide
whether the petition was maintainable or not and
that the same should have been fo:jwarded to this
Court. He further stated that the "advice tendered
to the Tripura Administration was bong fide and
that he extremely regretted that the action on his
part “should have resulted in a wrongful act on the
part of our administration”, When the matter was
placed before this Court, the Division Bench, by its
order dated February 18, 1963, accepted the uncondi-
tional apology on behaif - of Mr. S.C. Mazumdar
and further directed that the Habeas Corpus petition
be posted for preliminary hearing. The Constitution
Bench thereafter, by its order dated March 27, 1963,
directed the issue of Rule, and hearing of the case
within 10 days. As the petitioner had appeared at
the hearing, it was further directed that he be detained
in Delhi Jail till the disposal of the writ petition.
When the matter came up before us for final hearing,
we directed that in view of the important constitu-
tional issues involved it would be more convenient

" if the petitioner was represented before us by counsel.

Mr. R. K. Garg has taken great pains over this case
and has placed all possible considerations before us
for which the Court is obliged to him. The learned
Additional Solicitor-General appeared to show
cause on behalfof the respondent, the Chief Commis-

- sioner, Union Territory of Tripura. We have fully

heared counse! for both parties,  There was an
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intervention petition on behalf of one Shri Raj Kumar
Vohra, detained by District Magistrate, Saharanpur,
in a similar writ petition under Art. 32 of the Consti-
tution. ‘As the pointsto be raised in his petition
were said to be similar to those in the present peti-
tion, we allowed the intervention.

. The learned counsel for the respondent has
taken the preliminary objection to the hearing of the
writ petition on merits, on the ground that the
President having suspended the enforcement of the
rights under Arts. 21 and 22 of the Constitution, by
his Order dated November 3, 1962, quoted above in
exienso, the petitioner cannot move this Court under
Art. 32 to enforce the right claimed by him. In
answer to this preliminary objection, Mr. Garg has
vehemently argued that the right guaranteed by
Art. 32 cannot be suspended under Art. 359, because,
it is said, that Article does not authorise the suspen-
sion of the exercise of the rights. He further conten-
ded that the right to move this Court under Art. 32
itself%eing a guaranteed right has not been suspen-
ded by the Order aforesaid of the President and
that the order suspending ‘the right to move this
Court depended on the condition precedent that there
was a valid Ordinance and rules framed and order
made thereunder. The contention further is that
the condition precedent is not fulfilled because the
Ordinance (IV of 1962) apart from being invalid for
want of legislative competence, has spent its force on
its being repealed by Act (LI of 1962). It is
contended, in other words, that the immunity from
attack would be available, if at all, only in respect of
something done under the Ordinance, but as there
war n0.fresh Order by the President under Art, 359,
aft r the Ordinance had been replaced by the Act
a aforesaid, the petitioner was entitled to go into the
m tits of the controversy and could show that the
D fence of India Act was unconstitutional and that
the Rules framed thereunder were equally so. In
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our opinion, the preliminary objection is well-found-
ed. We accordingly intimated to the parties that
the Court having accepted the validity of the preli-
minary objection did not propose to hear the merits
of the casec and that our reasons for coming to that
couclusion will be given later. We now proceed to
state our reasons for that conclusion.

The right to move this Court for the enforce- -
ment of the fundamental rights guaranteed under
the Constitution is itself a guaranteed right. But
cl. (4) of Art. 32 itself provides that the right so
guaranteed could be suspended in accordance with
the provisions of the Constitution. We have stated
in a positive form what has been provided for in the
negative form by cl. (4), which runs as.follows :

““The right guaranteed by this article shall
not be suspended except as otherwise provided
for by the Constitution.”

Now what is the -provision made by the
Constitution in view of the said clause of Art, 32%
On the Proclamation of Emergency by the Presidefit
on October 26, 1962, as aforesaid, the provisions of
Art. 19, setting out the different freedoms which all
citizens have the right to enjoy, are suspended with
the result that the power to make any law or to take
any executive action is not fettered so long as the
Proclamation continues to operate (Art. 358).
Secondly, during that period the President is em-
powered by Art. 359 (1), by order to suspend the
right to move any Court for the enforcement of the
Fundamental Rights contained in Part III' of the
Constitution. The Order of the President dated
November 3, 1962, already set out, in terms,
suspends the right of any person to move any Court
for the enforcement of the rights conferred by
Arts. 21 and 22 of the Constitution, during the
period of the Emergency. Prima facie, therefore,
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the petitioner’s right to move this Court for a writ of
Habeas Corpus, as he has purported to do by this
petition, will remain suspended during the period of
the Emergency. But even then it has beea contended
on behalf of the petitioner that Art. 369 does not
authorise the suspension of. the exercise of the right
guaranteed under Art. 32 of the Constitution, and
that, in terms, the operation of Art. 32 has not been
suspended by the President. 'This contention is
wholly unfounded. Unquestionably, the Court’s
power to issue a writ in the nature of habeas corpus
has not been touched by the President’s Order, but
the petitioner’s right to move this Court for a writ of
that kind has been suspended by the Order of the
President passed under Art. 359 (1). The President’s
Order does not suspend all the rights vested in a
citizen to move this Court but only his right to
enforce the provisions of Arts. 21 and 22. Thus, as
a result of the President’s Order aforesaid, the
petitioner’s right to move this Court, but not this
Court’s power under Art. 32, has been suspended
during the operation of the Emergency, with the
result that the petitioner has no locus standi to en-
force his right, if any, during the Emergency.

It was also contended that the President’s order
of November 3, 1962, is subject to the condition
precedent that there is a valid ordinance and the
rules framed or the orders made thereunder are
valid. In other words, it is contended that it is
open to the petitioner to canvass the validity of the

rdinance. - This is arguing in a circle. In order
that the Court may investigate the validity of a
particular ordinance or act of a legislature, the person
moving the Court should have a locus standi. If
he has not the locus standi to move the Court, the
Court will refuse to entertain his petition questioning
the vires of the particular legislation. In view of
the President’s Order passed under the provisions of
Art. 358 (1) of the Constitution, the petitioner has
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lost his locus standi to move this Gourt during the|
period of Emergency as already pointed out. That
being so, this petition is not maiatainable.

But it has been argued in the alternative that‘
assuming that the Ordinance is valid and the Presi
dent’s Order operates against the petitioner, the
words of the last clause in the Prcsident’s Order,

‘beginning with ““if such person” are not fulfilled

because the Ordinance has been repealed by the
Act (LI of 1962), as aforesaid. The question, there-
fore arises : What is the effect of those words? The
learned Solicitor-General has put his argument m
two alternative ways. Firstly he argued, that those
words were descriptive of the person who has been
detained and not that they lay down a condition
precedent, as contended on behalf of the peritioner,

- Prima facie it is difficult to accept this argument but

we ‘need not pursue it in view of the conclusion we
have reached on the alternative argument to be
presently dealt with. Alternatively he contended,
that, under s. 8 of the General Clauses Act (X of
1897), s. 48 of the Act (LI of 1962), which repeals
Ordinances 4 and 6 of 1962 and which saves any-
thing done or any action taken under those Ordi-
nances has to be construed in such a way as to
continue the Detention Order made under r. 30 of
the Defence of India Rules, even after the repeal of
the Ordinance under which they were promulgatcd
Section 48 is in these terms : ‘

‘48 (1). The Defence of India Ordinance, 1962
- and the Defence of India (Amendment) Ord1
nance 1962, are hereby repealed.

(2) Notwithstanding such repeal, any rules
made, anything done or any action taken under
the Defence of India Ordinance, 1962, as
amended by the Defence of India (Amendment)
Ordinance, 1962 shall be deemed to have been
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made, done or taken wunder this Act as if

this Act had commenced on the 26th
October 1962,

It is contended on behalf of the petitioner that
by virtue of sub-s. (2) of s. 48, quoted above, the
detention order passed against the peliticner will be
deemed 'to have been made under the Defence of
India Act, 1962, and that, therefore, the President’s
Order of November 3, 1962 which has reference to
the detention order passed against the petitioner
under the Defence of India Ordinance and the Rules
thereunder, was wholly inopcrative. The Ordinances
aforesaid had been promuigated by the President
when Parliament was not in session. They had the
same force and effect as an Act of Parliament,
but they would cease to operate at the expiration
of 6 wecks from the re-assembly of Parliament.
Of necessity, therefore, the Act had to take the
place of the Ordinances within that period if
the special measures in the interest of public safety
had to be continued. Hence, the Parliament had to
enact the very same provisions, with the consequen-
tial additions and alternations, of the Ordinance 4
and Ordinance 6 aforesaid. The Defence of India
Act (LI of 1962) itself, in the preamble recites the
Proclamation of Emergency by the President and the
necessity to provide for special measures to ensure
public safety and interest. The Act came into force
on December 12, 1962, DBy operation of 5.48 of this
Act, the Ordinances aforesaid have been repealed,
but all action taken and all rules made thereunder
have been continued in operation by introducing the
fiction that they shall be deemed to have been made
or taken under the Act, which is deemed to have
commenced on October 26, 1962, the date Ordinance
4 was promulgated. The President’s Order of
November 3, 1962, suspending the petitioner’s rights
ander Aris. 21 and 22 of the Constitution, was made
when Ordinance 4 cf 1962 was in operation, and,
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thercfore, had to take note of the facts as they then
‘existed. Section 8(1) of the General Clauses Act,
- which apphcs to the construction of Act (LI of 1962),

.“"8(1) whcre'this Act, or any Central Act or
"~ Regulation made after the commencement of

this Act, repeals and re-enacts, with or without -

modification, any provision of a former enact-

- ment, then references in* any other enactment

~or in any instrument to the provision so repeal-
ed shall, unless a different intention appears,

-~ be construed asrcfcrcnces to the provision s0: .
- Te- enactcd a

'Arc thc provxsmns set out abovc apphcablc to
thc construction of the Order of November 3, 1962,
passcd by the President suspending the petitioner’s
right to move this Court? It has not been contested
that those provisions applied to the construction of

the Act (LI of 1962), whlch repeals and re-enacts | .

the provisions of the Ordinances aforsaid. But then -

the question arises whether they are available in
~ construing the followmg words of the President’s

Order :

“If any such person has béen deprived of any
“such rights under the Defence in India - Ordi-

nance, 1962 (4 of 1962) or any rule ororder _

"made thercunder

Is the President’s Order in question an “‘instrument”’
w1thm the meaning of the section? The General
Glauscs Act does not define the expression “instru-

have been used in the sense in which it is generally
understood in legal parlance., In Stroud’s Judlczal-

chtlonary of ‘Words and Phrascs (Third Edmon,
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Volume 2, page 1472), “instrument” is described as
follows :

““An ‘instrument’ is a writing, and generally
imports a document of a formal legal kind.
Semble, the wotd may include an Act of Parlia-

ment...... ...(11) Conveyancing Act, 1881 (44 &

45 Vict.c.4l), $.2(xiil), ‘instrument’ includes
deed, will, inclosure, award and Act of Parka-

3%

mcntlooqon L

The expression is also used to signify a deed inier-
partes or a charter or a record or other writing of a
formal nature. But in the context of the General
Clauses Act, it has to be understood as including
reference to a formal legal writing like an Order
made under a statute or subordinate legislation or
any document of a formal charactcr :nade under
constitutional or statutory authority. We have no
doubt in our mind that the expression “instrument”
in 8.8 was meant to include reference to the Order
made by the President in exercise of his constitution-
al powers. So construed, the DPresident’s Order
would, even after the repeal of the Ordinance afore-
said continue to govern cases of delention made
under r. 30 aforesaid under the Ordinances. It must
therefore, be held that there is no substance in the
contention that the petitioner’s detention originally
made under the rule under the Ordinance would not
be deemed to have continued under the Act (LI of
1962). Equally' clearly, there is no substance in the
contention that the same Order should have been
repeated by the President after the enactment of the
Act. It would have been a sheer act of supereroga-
tion and the legal fiction laid down in 5.8 is meant
to avoid such unnecessary duplication of the use of
the constitutional machinery. A proper construction
- of the provisions of s.48 of the Act, which has re:
placed the Ordinances aforesaid, read in the light of
the provisions of 8.8 of the General Ciauses Act
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leaves no room for doubt that the detention order

passed against the petitioner was intended to be con-

tinued even after the repeal of the Ordinances which

were incorporated in the Act (LI of 1962). That

being so, the Order of the President must have the

effect of suspending the petitioner’s right to move

this Court for a writ of habeas corpus under Art. 32

of the Constitution. After the petititioner had been

deprived, for the time being, of his right to move

this Court, it is manifest that he cannot raise any

questions as regards the vires of the Ordinances or of
the Rules and Orders made thereunder. In the

result, the application is held to be not maintainable,
and, is therefore, dismissed.

Petition dismissed.
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WORKMEN OF JOINT STEAMER
COMPANIES

v.
JOINT STEAMER COMPANIES

. (P. B. GaseNDRAGADEAR, K. N. WaANCHO®
and K. C. Das Guera JJ.)

Industrial dispute—Bonus—Industry operating in India

. and Pakistan, if, form one 1i-.egrated industvial activity—

Tests—Full Bench Formula—A« licability to -a part only of the
tolal operations~—Inspection o documents by workmen if and
when accessible—Industrial 1 sputes Act, 1947 (14 of 1947),
8. 21,

The respondent comp nies were carrying on transport
business in the eastern part of (he country in co-operation with
each other, which continued even after the partition of India.
The main traffic of the company in the years 1949 to 1952 was
as before, namely, (a) traffic within India; (b) traffic within



