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NEHRU MOTOR TRANSPORT CO-
OPERATIVE SOCIETY LITD., AND OTHERS

v.

THE STATE OF RAJASTHAN AND OTHERS

(B. P. SivHa, €. ., P. B. GAJENDRAGADKAR,
K. N. Waxcnoo, K. C. Das Goprra and .

J. C. Suan, JJ.)

Motor Vehicle—Publication of scheme—=Scheme, if eonsti-
tutionally valid—>Motor Veliicles Act, 1939 (4 of 1939), ss. 650,
68D (3)—Rajasthan Siate Road Transpori Services (Develop-
ment) Rules, 1960, r. 3-—Constitution of India, Arts. 14, 32.

The petitioners were holders of Stage-carriage permits on
Jodhpur—Bilara and Bilara—Beawar routes. The Rajasthan
Roadways published a_draft scheme which provided for taking
over the transport service on-the Jodhpur- Jilara—Beawar—Aj-
mer route by the Roadways and also for taxing over three over-
lapping routes or poriions thereof which were  eéntirely on
Jodkpur—Bilara —Beawdr-—Ajmer ,road and the names of the
permit-holders on these three 3verlapping routes with their
permits were als specified for cancellation and no other trans-
port vehicles were toply on the route'to be taken over, The
petitioners filed objection and challenged the scheme on the

ground of disctimination before the Legal Remembrancer as- —~

some overlapping routes were not notified. He held that even
though ‘these routes were not specified in the draft scheme and
no notice had been given to the permit holders thercof, it was
open to him 1o render the permits incfective with respect to
these roytes-also and  passed orders accordingly. ‘The permit-
holders affected by the order of the Legal Remembrancer filed
writ petitions in the Righ Court. The High Court directed
the Legal Remembrancer to go into thg matter again and to
leave the cquestion of the twelve partially overlapping routes
fora subsecquent schéme. The cffect’ of the decision of the
Legal Remembrancer considered in the light of the decision of
the High Court was that all the twelve partially overlapping
routes were left out of the scheme and only the three routes
notified in the draft-scheme were affected. The present
petition is directed against his decision approving the scheme
as modified by him and plblished on August 31, 1962. In
this Court it was urged (1) that the procedure of approving a
part -of the scheme once apd another part Jater was illegal ;
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(ii) that the approval of the scheme by the Legal Ren- 1962
embrancer after abdication of his own judgment was not a —
valid approval ; (iif) that the Legal Remembrancer ought to  Nehn Motor Transe
have given a fresh hearing ab fnitio to the objectors ; (iv) that port Co-operative
Soriel _y Lid,
there was uo  proper hearing and (v) that there was discrimi-
nation, as the operators of the twelve ;iut:.llly overiappmg .Sl(tleqf lm;wlhar:
reutes were left out of the scheme. -

L

Held, that as the twelve overlapping routes were never
included in the draft scheme, the approval given to the draft
scheme  without touching these routes cannot be called an
approval of a part of the scheme.

Held, furthef that in the present case the order of the
High Court was analogous toa remand order and therefore,
the decision of the Legal Remembrancer niust DLe treated as a
fresh decision and not a review of his carlier decision and there
was 1o abdication by him of his functions.

Held, further, that when the objectors had been given full
opportunity to lead evidence on the previous occasion which
was still  there for the Legal Remembrancer to take into
account, it was suflicient for him to hear the objector’s argu-
ments. If itisborne in mind that the order passed by the
High Court in the proccedings was  in the nature of a remuand
o.der, this objection st fail,

Held, further, that the fact that the rules did not provide
for a coercive process to secure attendance of witnesses did
not mean that there could be no proper hearing without it,

Held, further, that under s. 68C it was open to the State
Government to take over any area or route to the complete or
partial exclusion of other persc s and there was no discrimina-
tion in the present case for routes completely covered, by the
route taken over stand ona different footing from the routes
only partially covered.

ORIGINAL JurlspICTICN : Writ petition No. 142
of 1962,

Petition under Art. 32 of the Constitution of
India for the enforcement of fundamental rights.

B. Chhangunt and B D. Shurimns, for the
petitioners.
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Court was delivered by )
_Wantuoo, J.—This petition under Art.'32 of
the Constitutionn challénges the constitutionality of a
scheme finalised .runder s. 68D (3) of the -Motor
Vehicles Act, No. IV of 1939, (hereinafter referred
to as the Act) in the State of .Rajasienan. The peti.
tioners arc holders of stage-carriage permits on
Jodhpur-Bilara and Bilara-Beawar routes. A draft
scheme was published under 5. 68C of the Act by the
Rajasthan Roadways, which is a State Transport
Undertaking, (hereinafter reférred to as the Road-.
ways), on January 26, 1961. It provided for'taking
over bf the ‘transport service on_the Jodhpur-Bilara;
Beawar-Ajmer route by the Roadways. Further it
provided for taking over three overlapping routes or
portions thereof which were entirely on Jodhpur-
Bilara-Beawar- Ajmer road, namely, Jodhpur-Bilara,
Eilar’a:Beawar, and Beawar-Ajmer, and as required
y 1.3 of the Rajasthan State- Road Transport
Services (Development) Rules, 1960, (hereinafter
referred to as the Rules), the names of the permit-.
holders'on these three overlapping routes with their
permits were also specified for cancellation, and no
transport velficles other than the vehicles of the Road-*
ways were to ply on the route to be taken over. Theé
ysual time was also given for filing objections tomall
those whose interests were affected by the draft-
scheme. The pctitioners filed objections under s.68D
of the Act, which were Jheard by the Legal Remcm-
brancerto the Government of Rajasthan, he being
the person appointed to hear and decide the objec-
tions. The objectors wanted to lead evidence and
did” produce some witnesses but some witnesses to.
whom summonses were issued did not turn up and
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the objectors wanted the issue of coercive processes 1982
against them. The Legal Remembrancer however Wi Motor Trans-
refused this on the ground that he had no power to 7t Conperatis
issue coercive process. As the objectors did not pro- e
duce any further witnesses, the argumcents were heard  State of Rajasthan

and the Legal Remembrancer gave his decisions on  wanchoo, J.
May 31, 1962.

One of the main points then raiscd before the
Legal Remembrancer was that there were a dozen
other overlapping routes which were not touched by
the .scheme, and therefore the scheme was bad on
the ground of discrimination. [t may be mentioned
that these overlapping routes were not completely
overlapping the route to be nationalised, though the:
vehicles plying on those twelve routes had to pass
over part of the Jodhpur-Bilara-Beawar-Ajmer road.
It was urged on behalf of the Roadways before the
Legal-Remembrancer that the intention was to
render ineffective the permits on these twelve routes
also insofar as they overlapped the route to be taken
over, though these routes were not mentioned 1in the
draft-scheme like the three routes which were com-
pletely covered by the Jodhpur-Bilara-Beawar-Ajmer
routc and no notice was apparently’ given to the
seventy-two permit-holders on these tweive partially
over-lapping routes. The Legal Remembrancer held
that even though these routes were not specified in
the draft-scheme and no notice had been given to
the permit-holders thereof, it was open to him to
render the permits ineffective with respect to
these routes also and proceeded to pass orders accor-
dingly.

Thercupon five writ petitions were filed in the
High Court of Rajasthan by the permit-holderson
the thrce routes which had been notified in the draft-
schenie as well as by sowme of the permit-holders of
the twelve partially overlapping routes which had
not been notified but which had been
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affected by the order of the Legal Remembrancer. Two
main points were urged before the High Court in-
support of the challenge to the validity of the schome
as finalty published on June 16, 1962, In the first
place, it was urged that the State Government when
publishing the scheme as required by s. G8D(3) of the
Act had made certain changes in 1t beyond the deci-
sion of the Legal Remembrancer and therefore—the
final scheme as published was invalid as it was not
open.to the State. Government to make any changes
in-the scheme as approved by the Legal Remembran-
cer. Secondly, it was urged on behalf of the opera-
tors.on the twelve partially overlapping routes which
had not been notified in the draft scheme that it was
not open to the Legal Remembrancer to ‘affect their
intcrests when | their routes wére not specificd in the.
draft scheme dand -they had been given no motice
therecof. The [High Court accepted both these con-
tentions. It was of the opinion that it was not open
to the State Government to make any modification in
the decisidn of the Legal Remembrancer and inasmuch
as that had been done the final scheme as published
was invalid. It also held that as the twelve partially
overlapping routes were not notified in the draft-
scheme and mo notice had been given to the permit-
holders thereof, it was not open to the Legal Remem-.
brancer'to pass any orders with respect to them. It
therefore set aside the scheme as published under
s. 68D (3) of the Act. Finally, the High Court ob-
served that as the scheme as published was not the
scheme as approved by the Legal Remembrancer and
as the deciston of the Legal Remembrancer becomes
final when it is published, it was open to the Legal
Remembranceer to modify his decision, cven though
he may have signed and pronounced it. The Legal
Remembrancer was thus directed to go into the matter
again and leave the question of the twelve partially
overlapping routes for a subsequent scheme. The
final scheme as published under s. 68D (3) of
the Act was set aside and the Regional Transport
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Authority was directed not to implement it until it was
regularised in accordance with law.

The matter then went back to the Legal Re-
membrancer who considered the draft-scheme in the
light of the decision of the High Court and after
hearing further agruments disposed of the objections,
The main effect of his decision was that all the twe-
lve partially overlapping routes were left out of the
scheme and only the three routes notified in the draft-
scheme which were completely covered by the route
Jodhpur-Bilara-Beawar-Ajmer, were affected. The
decision of the Legal Remembrancer approving the
scheme as modified by him was published on
August 31, 1962, and the present petition is directed
against that decision.

The decision of the Legal Remembrancer is
being challenged before us on the following grounds: —

(1) A draft-scheme under the Act has to be appr-
oved as a whole and the procedure of approving a part
of the scheme once and another part later is illegal,
and therefore, the approval given to the draft-scheme
by the Legal Remembrancer does not result in app-

- roving the scheme, as required by law.

(2) It was not open to the Legal Remembracer
to review his order dated May 31, 1962 even after
the decision of the High Court, and insofar as the
Legal Remembrancer did so in obediencc to the order
of the High Court he abdicated his own judgment,
and the approval therefore after such abdication of
his own judgment, is no approval in law.

(3) As the scheme as published on June 18, 1962
was set aside by the High Court, it was the duty of
the Legal Remembrancer to give a fresh hearing ab
initio to the objectors which he did not do, and there-
fore the approval accorded by him to the draft-scheme
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after the judgment of the High Court is no approval

in law.

(4) Hearing requires taking of evidence; but as
the Legal Remembrancer expressed his inability to
compel attendance of witnesses, there was no hearing
as contemplated by law, and therefore the approval
of the draft-scheme without a proper hearing is no
approval in law.

(5) There was discrimination inasmuch as the
operators of the twelve partially overlapping rout:s
were left out of the scheme.

Re. (1) & (2).

There is no doubt that a draft-scheme has to
be considered as a whole and all objections to it have
to be decided before it can be approved 1y the
State Government or by the officer appointed in that
behalf, and the Act does not envisage approving of a
part of the scheme once and putting it into effect and
leaving another part unapproved and left over for
enforcement later. It is also true that the Act does
not provide for review of an approval once given by
the Legal Remembrancer, though he may be entitled
to correct any clerical mistakes or inadvertent slips
that may have crept in his order. Itis also true
that the Legal Remembrancer when considering the
objections has to exercise his own judgment subject
to any dircctions that the High Court might give
on questions of law relating “to a particular draft-
scheme. But we do not think that this is acase
wherc the draft-scheme has been approved in part
and anothcr part of it has been left unapproved to
be taken up Jater; nor is this a case where the Legal
Remembrancer abdicated his own judgment or revie-
wed his carlier decision when he procceded to recon-
sider the matter after the High Court had set aside
the scheme as published under s, 68D (3) of the Act
on June 16, 1962,
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Let us sce what the draft-scheme was meant to
provide in this case. As we have already indicated,
the draft-scheme was published in order to take over
the Jodhpur-Bilara-Beawar-.\jmer route. It also
provided for taking over all the three completely
overlapping routes, namely, Jodbpur-Bilara, Bilara-
Beawar, and Beawar-Ajmer routes, and also portions
thereof falling entircly on this road from Jodhpur-
Ajmer. There was no indication in the draft-scheme
for taking over what are called partially overlapping
routes, only parts of which overlapped on the
Jodhpur-Bilara-Beawar-Ajmer road. These partially
overlapping routes were of two kinds. In some cases
one terminus was on Jjodhpur-Bilara-Beawar-Ajmer
road while the other terminus was not on this road. In
ather cases, both the termini of the overlapping routes
were not on this road, though a part of the route fell
on this road. Rule 3 of the Rules provides for indi-
cating all such overlapping routes as are intended
to be affected and the draft scheme in the present
case only indicated three routes which were comp-
letely on this road namely, Jodhpur-Bilara, Bilara-
Beawar, and Beawar-Ajmer, and was not concerned
at all with the other overlapping routes, where over-
lapping was only partial. It was therefore in our
opinion unnecessary to bring in the question® of the
twelve partiaily overlapping routes when objections
to this draft scheme were being considered.  There 1s
no doubt that the Roadways was also responsible for
the introduction of this confusion for it seems 1o have
been urged on its behalf, when the objections were
considered on the [irst occasion, that these partially
overlapping routes were also mcant to be covered by
the dratt scheme, cven though they werc not men-
tioned in the draft scheme as required by r. 3 of the
Rules and no notice had been issued to the permit-
holders of those routes. The petitioners also raised a
point with respect to these overlapping routes, and
that is how on the first occasion, the Legal Remem-

brancer held that even though these routes had
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not been included in the draft scheme and no notice
had becn given to the permit-holders thereof, it was
open to him to pass orders with respect thereto and he
procceded to render the overlapping part of these
routes ineffective. It is obvious from a perusal of
the draft scheme that these twelve partially over-
lapping routes were not included in it at all and they
werc brought in only becausc of the objection raised
by the petitioners and the reply of the Roadways
that they were meant to be included. That is why
when the writ petitions were decided by the High
Court, it pointed out that the scheme did not inti-
ally include the partially overlapping routes. The
High Court then went on to observe that if the Legal
Remembrancer thought fit to include these routes in
the scheme also, he should have given notice to all
concerned to file their objections.  With respect, it
seems to us that this observation of the High Court is
not correct.  If the scheme did not include the
partially overlapping routes—as it undoubtedly did
not, in spite of what the objectors might have said
and what the Roadways might have maintained
before the Legal Remembrancer on the first
occasion—it was not open to the Legal Remembrancer
to include these overlapping routes in the scheme at
all and he could not do so even if he had given notice
to the permit-holders on these overlapping routes.
The question therefore whether the final approval
of the draft scheme as published on August 31,1962
is an approval of a part of the scheme only, leaving
another part of the scheme unapproved and therefore
liable to enforcement later, can only admit of one
answer, namely, that the approval was of the scheme
as a whole, The contention thercfore on behalf of
the petitioners that part of the scheme has been
approved and the rest of it has been left unapproved,
can have no force on the facts of the present case.
The twelve overlapping routes were never meant to
be affected by the scheme which left them untouched.
The contention that only part of the scheme has been
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approved appears to have been based on the fact
that these routes have not been rendered ineffective
as to the overlapping part. But as these routes wcre
never included in the draft schemé, the approval
given to-the draft scheme without touching these
routes cannot in the circumstances be called an
approval of a part of the scheme.

Nor do we think that there is any force in the
contention that the Legal Remembrancer abdi-
cated his judgment when going into the question on
the second occasion after the judgment of the High
Court. The order of the Legal Remembrancer
dated August 17, 1962 shows that he reconsidered
the entire matter after hearing further arguments and
there can be no doubt that he was exercising his
own judgment when he finally decided to approve
the draft scheme with certain modification. What
the Legal Remembrancer hasdone in this case is to’
reappraise the cvidence in the light of the legal
position indicated by the High Court. Nor do we
think that there is any substance in the argument
that the order of the Legal Remembrancer dated
August 17, 1962, is a review of his earlier order
dated May 31, 1962, No question of review of
that order arises for that order was in effect set aside
when the High Court set aside the final scheme as
published on June 16,1962, Itis true that that
publication made certain further modifications into
the scheme as approved by the Legal Remembrancer
but that in our opinion makes no difference to the
fact that the order of the High Court setting aside
the final scheme as published on June 16, 1962 put
an end to the order of the Legal Remembrancer
dated May 31,1962 also. This argument as to
review has been raised because of the observation in
the judgment of the High Court that the scheme as
finally published on June 16, 1962 was not the
decision of the Legal Remembrancer because of the
changes madein it by the State Government and
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therefore it was open to him to modify it, though he
might have signed his decision and pronounced it.
With respect, we consider that this observation is not
corrcct. It may be that the State Government had
no authority to modify the decision of the Legal
Rememnbrancer but when the High Court set aside
the finally approved scheme as published on June 16,
1962, it meant the decision of the Legal Remem-
brancer dated May 31, 1962, also came to an end,
for the final scheme as published on June 16, 1962
was undoubtedly based on it, even though there were
further changes in that decision at the time of
publication. In the present case the order of the
High Court was analogous to a remand as understood
in courts of law. What the Legal Remembrancer
did on the second occasion was to reappraisc the
cvidence in the light of the law laid down by the
High Court. Therefore, 1t cannot be said that the
decysion  of the Legal Remembrancer on August 17,
1962, 1s a review of his earlier dccision dated
May 31, 1962. It must be weated as a fresh
decision, after ghe High Gourt had sct aside the
final scheme as published on June 16, 1962, Though
therefore the proposition put forward on behalf of
the petitioners may be accepted as correct, there is
no scopc for applying the principles contained in
these propositions to the facts of thiscase. The
contention therefore that the sciieme as finally
published on August 31, 1962 is bad because it
militates against thesc principles must be rejected.

Be. (3) & (4).

It is urged that after the High Court set aside
the final scheme as published on June 16, 1962, the
Legal Remembrancer should have given a fresh
hearing ab initio and that he did not doso. Itis
further urged that in as much as there is no provision
in the Rules for compelling the attendance of wit-
nesses whom an objector might like to produce, there
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can be no effective hearing of the objection, and
therefore the scheme as finally published on
August 31, 1962, is invalid. It is not disputed that
the Legal Remembrancer did give a hearing to the
objectors after the order of the High Court. What is
urged however is that the objectors should have been
allowed to give evidence afresh before the Legal
Remembrancer finally disposed of the objections.
We are of opinion that though the result of the
order of the High Court was to set aside the order
of the: Legal Remembracer dated May 31, 1962,
it cannot be said that the order of the High Court
wiped out the evidence which the objectors had
given before the Legal Remembrancer on the first
occasion. We have already mentioned the two
grounds on which the High Court set aside the final
scheme as published on June 16, 1962, and those
grounds had nothing to do with the evidence which
was already produced. In our opinion, it was open
to the Legal Remembrancer to take that evidence
into account andit was not necessary that evidence
should be given again, particularly when no fresh
issues arose; nor was the Legal Remembrancer bound
to take fresh evidence simply because the final scheme
as published on June 16, 1962 had been set aside on
account of certain technical and Legal defects.
When the objectors had been given full opportunity
to lead evidence on the previous occasion which was
still there for the Legal Remembrancer to take into
account, it was sufficient for the Legal Remem-
brancer to hear the objectors’ arguments in full
after the order of the High Court in the light of the
observations made by it, and the petitioners therefore
cannot have any grievance on the score that they were
not given any hearing after the order of the High
Court. Ifitis borne in mind that thc order passed
by the High Court in the proceedings was in the
nature of a remand order, all these objections will
plainly be untenable.
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As to the contention that the Rules do not pro-
vide for compclling the attendance of witnesses and
all that the Legal Remembrancer can do is to sum-
mon witnesses who may or may not appcar in ans-
wer to the summonses, it is cnough to say that the
proceedings before the Legal Remembrancer though
quasi-judicial are not ecxactly like proceedings 1n
court. In procecdings of this kind, it may very well

_be concluded when a witness is summoned and does

not appcear, that he does not wish to give evidence,
and that may be the reason why no provision is made
in the Rules for any cocrcive process. We think in
the circumstances of the hearing to be given by the
Legal Remembrancer, it is enough if he takes evidence
of the witnesses whom the objectors bring before
him themsclves and if he helps them to sccure their
attendance by issue of summonses. But the fact that
the Rules do not provide for coercive processes does
not mcan in the special circumstances of the hearing
before the Legal Remembrancer that there can be nc
proper hearing without such coercive processes. We arc
therefore of opinion that the Legal Remembrancer did
give a hearing to the objectors after the order of the
High Court and that in the circumstances that hear-
ing was a proper and sufficient hearing. The challenge
therefore to the validity of the scheme as published
on June 16, 19¢2, on this ground must be
rcjected.

Re. (3).

Lastly we come to the question of discrimina-
tion. The argument is based on the fact that the
twelve partially overlapping routes to which we have
already alluded have not been touched by the scheme.
That is undoubtedly so. We have alrcady pointed
out that in the case of sorne of these routcs one termi-
nus is on thc Jodhpur-Bilara-Beawar-Ajmer road
while the other is not on this road. In some cases
necither termini is on this road and only a part of
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the route overlaps this road. The argument is that
as the permit-holders on these partially overlapping
routes have not been touched by the scheme, there is
discrimiration inasmuch as the permit-holders on the
three routes which were totally overlapping the route
which was being taken over, have been completely
excluded. We do not think that this amounts to dis-
crimination. It may be pointed out that under
s. 68C it is open to take over any area or route to the
complete or partial exclusion of other persons.
Therefore, it was open to the State Government to
take over this route only and exclude those who may
bé plying completely on this route or parts thereof
and unless it can be shown that others who are simi-
larly situated have not been excluded from the scheme
there can be no question of discrimination. In our
opinion it cannot be said that those permit-holders
whose routes were completely covered by the route ta-
ken over stand on the same footing as those whose routes
were only partially covered by theroute taken over. It
may very well have been considered that in the first
instance only those permit-holders will be excluded
whose routes are completely covered by the routes
taken over, and if that is permissible under the law it
cannot be said that that would amount to discrimi-
nation when there is an obvious distinction between
routes completely covered by the route to be taken
over and the routes partially covered by the route to
be taken over. We have been informed that since
this scheme was approved steps have been taken even
to exclude those permit-holders whose routes are
partially covered by making their permits ineffective
over the overlapping part of the route. But that
apart, we can see no ground to uphold the plea of
discrimination in the present case, for routes comp-
letely covered by the route taken over stand on a
different. footing from the routes only partially cove-
.red. The contention therefore that the final scheme
as published on August 31, 1962 is bad because it dis-
criminates in this manner, must be rejected.

1962

Neliru Motor Trans-
port Co-operative
Society Ltd.

V. s
State of Rajasthan

Wanckoo, J.



1962

——

Nehru Moter Trans.

port Co-operatire
Society L4d.

Cow
State of Rajasthan

Wanchoo, J.

is6z

December, 14,

234 SUPREME COURT REPORTS [1964] VOL..

We thercfore dismiss the petition but in the
circumstanccs of this casc pass no order asto costs,

Petition Dismissed.

THE HINDUSTAN TIMES LTD,,
NEW DELHI

v.

THEIR WORKMEN
VICE VERSA

(P. B. GAJENDRAGADEAR, K. N. WaNcHOO,
K. C. Das Gupra and J. C. Suam, JJ.)

Industrial Dispute--Fication of wage struclure— Fuelors
to be considered — Fair Wage— Living Wage—Extent of power to
interfere under Arl. 136 with waye scale fized by Tribunal—
Dearness allmweance on basis of sliding scales—Interisn agreesent
regarding interim relief not to be iynvred—Leave rules—Grulu-
ity—fletirement age—Retrospeciive operation of award—Delhi
Shops & Estublishment Act, 1954 (Delhi 7 of 1954)—Employces’
State Insurance Act, 1948 (34 of 1948)—Industrial Dispules
Aet, 1947, (14 of 1947},

The Chief Commissioner, Delhi, referred an industrial
dispute for adjudication to the Industrial Tribunal, Delhi,
which gave its award on March 16, 1959. Both the appellant
and the respondents were dissatisfied with the award and they
came to this Court by special leave. The award was challenged
by the appellant with regard to scales of pay, dearness allo-
wance, adjustments, leave rules, gratuity and retrospective
cffect of the award. The respondents attacked the award as
regards the working hours, leave rules and retirement age.

Held, that while social justic demands that workmen
should get a fair share of the national income which they help
to produce, it has also to be scen that that does not result in
the drying up of the source of national income itself. Inroads



