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RAMACHANDRA SHENOY AND ANOTHER
v,

MRS. HILDA BRITE AND OTHERS

(S. K. Das, A. K. SAREAR and N. Rajagorara
AYYANGAR ]J].)

Will—Construction—**Shall enjoy permanently and with
absolute right”’, «“dfter her life-time,”” Meaning of—Principles
of consiruclion.

Mrs, Mary Magdelene Coelho executed  on July 25, 1907,
a will, cl. 3 (c) of which provided that <¢all kinds of movable
properties that shall bein my possession and authority at the
time of my death, ¢. e., all kinds of movable properties inclu-
sive of the amounts that shall be got from others and the cash ;
all these my eldest daughter Severina Sobina Coelho, shall,
aftcr my death, enjoy and after her life-time, her male children
shall enjoy permanently and with absolute right.”

Mrs. Coelho died in February, 1946, and in September,
1946, a suit was filed for partition and separate possession by
the widow and daughter of Denis—one of the sons of Severina.
'I'he contention of plaintiffs was that Severina acquired under
the terms of cl. 3 (¢) only a life-interest in the property and
the remainder in absolute wa$ conferred upon her male issues.
The defendants maintained that cl. 3 (c) conferred on Severina
an absolute intcrest in the property as a result of which the
entire interest in the property and not merely her life interest
passed under the Court auction and consequently the claim for
partition must fail. The contention of the defendants was
accepted by the trial court and the District Judge. However,
the High Court held that Severina obtained only a life
interest in the property covered by cl. 3 (c).

The appellants came to this Court by special leave. 'The

“only point urged before this Court was that under cl. 3 (c),

Severina got an absolute interest in the property and not
metely a life interest.

Held that the only reasonable construction of cl. 3 (c)
was that the interest created in favour of Severina was merely
a life interest and the remainder in absolute was conferred
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on her male children. The use of the words “‘after her lifetime”
was intended to show that the interest referred to was a life
interest.

One of the cardinal principles of construction of wills is
that, to the extent that it is legally possible, effect should be
givento every disposition contained in the will unless the
law prevents effect being given to it. Moreover, each will has
to be construed on its own terms and in the setting in which
the clauses occur.

Crvir. ApPPELLATE JUrISDICTION : Civil Appeal
No. 452 of 1959.

Appeal by special leave from the judgment
and decrce dated August 25, 1959, of the Madras
High Court in S. C. No. 2371 of 1950.

8. N. Andley and 4. G. Ratnaparklﬁ, for the
appellants.

A. V. Viswanatha Sastri, G. Gopalakrishnan
and R. Ganapathy Tyer, for respondents Nos. 1 and 19.
ot M. V. Goswami and B. €. Misra, for resp;)n-
dents Nos. 8—14.

1963. April 1. The Judgment of the Court was
delivered by '

Avvangar J.—This appeal by special leave
raises for consideration a very short but by mo
means an easy question regarding the proper
construction of a will,

The testatrix -was an Indian Christian lady of
the Roman Catholic faith—Mrs., Mary Magdelene
Coelho. She was a widow and was possessed ot
considerable properties in respect of which she had
previously executed settlements in favour of her
children. The will whose construction falls for
determination was executed on July 25, 1907 and
related to the properties still remaining with her
after these settlements. She had originally four
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daughters, but by the date of the will only two of
them were alive—her ecldest Scverina Sabina Brito
and her sccond Mary Matilda Coelho. The other
members of her family then alive and to whom it is
necessary to rcfer were a grand-daughter-Juli Mary
Margaret Fernandcz by her deccased 4th daughter
and four sons of the eldest daughter Severina, It
may be added that the third daughter who died
before 1907 left no issue. We might now proceed
to the terms of the will.  The relevant clause whose
interpretation is the subject of dcbate in this appeal
isitscl. 3 (c).

Clauses 1 and.2 are in the naturc of an
introduction, contain no disposition but are merely a
narration of facts ctc. and therefore not material
to be set out. The dispositive portion of the will
starts with c¢l. 3. This consists of 3 sub-clauses.
Sub clauses (a) and (b) describe certain immovable
properties which not having been included in the
previous settlements, remained at the disposal of
the testatrix and sub-cl. (¢} proceeds to effectuate
a disposition of these items and of all other movable
properties that she might die possessed of.

We ought to mention that the original will is
in the Canarese language and there has been some
dispute as regards the corrcct translation of this
relevant clause. We shall now set out the official
translation which is included in the printed record
and refer later to the other translations submitted
to us and to the arguments based upon them.
Clause 3 (c) which effects the disposition now to be
construed reads: '

“3. {(c) All kinds of movable properties that
shall be in my possession and authority at'the
time of my death, ¢.e., all kinds of movable
properties inclusive of the amounts that shall be
got from others and the cash;—all these my
cldest daughter Scverina Sobina Coelho, shall
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after my death, enjoy and after her lifetime,
her male children also shall enjoy permanently
and with absolute right............ N

The rest of it is not very material and is omitted.
There are a few other clauses in this will which have
been referred to by learned counsel in their arguments
before us and also in the Courts below as furnishing
aids to the construction of the disposition in ¢l.3(c).
These are the cls. 4 and 5 and they run:

“4. The bagaitu hithlu land .............. . and
the house situated therein ..... and the
buildings, shops, etc. attached thereto:—these
my second daughter, Mary Matilda Coelho
should enjoy up to her death only; and further,
she should not alienate them in any manner by
way of gift, sale, mortgage, etc. After the
lifetime of the said daughter of mine, wiz.,
Mary Matilda Coelho, the property should be
enjoyed by the daughter of my fourth daughter,
Mary Margaret, i. e. of Juila Mary Margenta
Fernandez hereditarily and with permanent
right. In the said property, the said Julia’s
father and his heirs have no manner of right
whatsoever.”

5. If the said Julia does net marry or if she
has no issues, the said Julia should enjoy the said
property up to her death and thereafter this
property of mine should be enjoyed by my
eldest daughter, Severina Sobina Coelho and
after her by her male descendants with perma-
nant rights”.

The short question for decision in the appeal is
whether under cl. 3 (c) extracted above the interest
which the eldest daughter Severina took under the
bequest was absolute or whether she had merely
a life interest with the absolute remainder vesting in
her male igsues, \ ‘
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Before proceeding to deal with this matter, it
would be convenient to set out how the question
comes before us.  This appeal arises out of a suit for
partition and separatc possession filed in September,
1946 by the widow and daughter of Denis—one of the
sons of Mrs. Severina Sabina and relates to the
property measuring 1 acre 37 cents with houses
and structures thereon which is part of the property
covered by cl. 3. We ought to mention that Scverina
died on February 14, 1946. It is the case of the
plaintiffs that Severina acquired under the terms of
cl. 3 (cjonly a life interest in that property and that the
remainder in ubsolute was conferred upon her male
issues. On the other hand, the construction put
forward by the contesting defendants who claim
under a purchaser in a Court sale in exccution of
a decree against Severina is, that on a proper inter-
prctation of the clause what was conferred on
Severina was an absolute intcrest in the property
as a rcsult of which the interest in the property and
not merely her life iuterest passed under the Court
auction, and that cunscquently the claim for partition
had to fail. Both the lcarned Trial Judge as well
as the District Judge on appeal upheld the constru-
ction contended for by the defendants and dismissed
the suit. On further appeal to the High Court
the learned Single Judge reversed this decree and
decreed the suit holding that the daughter Severina
obtained only a life interest in the property covered
by cl. 3. It is the correctness of this construction that
is challenged by the contesting defendants—the
appellants before us.

Pausing here, we ought to mention that there
have been numerous proceedings betwecn the parties
before the suit giving rise to the appeal but that it
is unnecessary to refer to them and that besides,
several of the partics have died during the pendency
of the proceedings and their legal representatives
have been added to the record. To these also
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reference is unnecessary as nothing turns on them.
As we stated earlier, the sole point for consideration
on which the decision in the appeal turns is whether
under cl. 3 (¢) Severina, the eldest daughter of the
testatrix acquired an absolute interest or was her
interest merely limited to one for her life, the
absolute remainder being bequeathed to her male
issues.

The testatrix being an Indian Christian, the
rules of law and the principles of construction laid

down in the Indian Succession Act X of 1865 which

was in force in 1907 govern the interpretation of
this will. It should be added that the Act of 1865
has been repealed, but every one of its relevant
provisions has been re-enacted in exactly the same
terms in the Succession Act of 1925. As, however,
the Act of 1865 was the statute in operation at the
relevant time we shall refer to its provisions and to
that enactment as the Act. We might premise the
discussion by stating that we are, in the case before
us, concerned not with any special rule of law but
only with therules laid down by the Act for the
construction of wills. Some of these rules are merely
the embodiment in statutory form of the ordinary
rules governing the construction of all documents
whether they are dispositions testamentary or infer
v4v0s or are non-dispositive, rules which would have
been applicable even apart from specific provision
in the Act. Such, for instance are :

“69. The meaning of any clause in a Will is
to be collected from the entire instrument, and
all its parts are to be construed with reference
to each other,............ ”

“72. No part of a Will is to be rejected as
destitute of meaning if it is possible to puta
reasonable construction upon it.”

*“73. If the same words occur in different part
of the same Will, thcy must be taken to have
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been used everywhere in the same sense, uniess
there appears an intention to the contrary.”

Next there arc a group of provisions with which we
are more intimately concerned. Of these reference
was made to and reliance placed only on two
sections which we shall proceed to read :

“82. Where property is bequeathed to any
person, he is entitled to the whole interest of
the testator therein, unless it appeats from the
Will that only a restricted interest was intended
for him.”

and

“84. Where property is bequeathed to a
person, and words arc added which describe
a class of persons, but do not denote them as
direct objects of a distinct and independent
gift, such person is entitled to the whole
interest of the testator therein, unless a con-
trary intcntion appears by the Will.”

It was this last provision (s. 84) that was very much
relied on by learned Counsel for the appellants and
in particular to the illustrations appcncr

we shall, therefore, refer to some of these illustra-
tions :—

ed to 1t and

“(a) A bequest is made—

to A and his children,

.............................

.............................
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In each of these cases, A takes the whole in-
terest which the testator had in the property.’

(b) A bequest is made to A and his brothers.
A and his brothers are jointly entitled to
the legacy.”

(c) A bequest is made to A for life, and

after his death to his issue. At the death of
A the property belongs in equal shares to
all persons who shall then answer the
descripiion of issueof A.”

Put shortly, the submission of learned Counsel
for the appellants was this : There could be no doubt
that by cl. 3 (¢) the testatrix intended a bequest to
her eldest daughter-Severina-of the properties referred
to in cl. (3). The only point in controversy is whe-
ther the interest conveyed to Severina was limited—
limited in duration to her life, or whether it was
absolute. Under s. 82 of the Act, when a bequest

~ is made the presumption is in favour of its being ab-

solute and the point urged was that there was no
contrary intention manifested to displace this
statutory presumption, for if the bequest in her
favour was absolute there was no possibility in law
of a gift over and any further dispositions of the
property would naturally be void. Learned Counsel
pointed out that for the purposes of conferring an
absolute interest the law did not require any parti-
cular form of words to be used. The use of the
expression ‘‘enjoy’ which is employed in the
relevant dispositive clause even if it stood alone,
would be sufficient for the purpose. The
testatrix, however, not content with that had
added the words ‘shall enjoy permanently and
with absolute rights”—to make her intention even
more clear. There are, no doubt, words which
purport to confer an interest on her male children
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after her life-time and, no doubt, also it is stated
that they shall enjoy “‘permanently and with absolute
right,”” but if the daughter Severina had been
grantcd an absolute interest in the property by the
words “‘enjoy” and ‘‘pcrmanently and with absolute
rights” the subscquent disposition must necessarily
fail. Learned Counsel further submitted that light
was thrown on the absolute disposition in favour of
Severina by cl. 3 (¢) by contrasting its terms with
the vocabulary employed by the testatrix when she
intended to creatc a limited interest for life in cl. 4.
In the latter clause, apart from the specific condition
that the second daughter-Matilda Coelho was to
enjoy up fo her death only, the testatrix had gone
further and 1mposed a condition forbidding aliena-
tions. The absence of these features in the disposition
in favour of the eldest daughter—Severina—under

. ¢l. 3 (c) were clear indications, according to learned

Counsel, that the legatee therein was intended to be
granted an absolute interest. In this connection it
was pointed out that the bequest in question fell
within the class of dispositions referred to ins. 84
extracted carlier and particularly to the bequest
specified in illustration (a) to that section. We might
point out that these submissions were, in fact, the
reasoning on the basis of which both the learned trial
Judge as well as the District judge on appcal
upheld the construction put forward by the
appellants.

It would be seen that in ultimate analysis the
uestion arising on the construction of cl. 3 (c)
would be whether the words ‘‘shall enjoy perma-
nently and with absolute right” apply to the interest
of Severina or are they confined to designate
exclusively the intercst of her male-children who are
to take after her life-time. It is with reference to
this point that learned Counsel for the appellants
disputed the corrccsness of the translation of the
clause as fouud in the Paper-book. We were refesred
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to the words in Canarese in the document and
it was pointed out that the word ‘enjoy’ occurred
in the clause only once referring to the interest both
of the daughter as well as of her male-
children and that the words ‘‘permanently
with absolute rights” qualified and indicated the

nature of the enjoyment by both. We shall be

referring to the other translations of the relevant
words but by doing so we are not to be understood
as disposed to encourage any laxity in or departure
from the salutary rule that save in exceptional cases
if the correctness of an official trauslation is disputed
by any party steps must be taken to have a retrans-
lation made by the officers of the Court on proper
application made in time therefor. In the present
case, however, we have permitted learned Counsel
to place before us the other translations particularly
because the translation now found in the paper-book
which we have extracted earlier was, though it was
the translation on the record of the High Court, not
adopted by the learned Judge in the High Court who
had a fresh translation made by the Official trans-
lator of the High Court which is found in the
judgment now under appeal. Besides this translation
in the High Court the learned trial Judge had also
included in his judgment a translation which he had
bimself made of the passage. The learned trial
Judge after setting out the words in the original
translated the passage as reading ‘“after me my
eldest daughter S. S. Coelho and after her life-
time her male children also with permanent and full
rights shall enjoy.” The learned Single Judge in
the High Court accepted the following as the correct
translation :  ~ '

Al these (properties) shall after me be enjoyed
by my eldest daughter Severina Sabina and
after her lifetime by her male children too as
permanent and absolute Aukdars.”

It would be seen that there is not much difference
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between these translations, but that compared with
the translation from the Paper-boock which we have
set out carlier, it is found that the verb “‘enjoy”
occurs only once—not twice—asin the paper book
where it occurs first in relation to the daughter and

again with respect to the bequest to the daughter’s
male issuc.

Based on these translations learned Counsel
submitted that as the word ““enjoy” occurs only once,
the nature of that enjoyment iodicated by the later
words “‘as permanent and absolute Aukdars” must
govern both the dispositions—in favour of the
daughter and in favour of her male issue. In our
opinion this docs not necessarily follow. We consider
that the translation which was got prepared by the
learned Judge in the High Court is nearer the
original 1o spirit, for we have been furnished by
Mr. Viswanatha Sastri with the original text together
with a literal translation of the Canarese words.

If the bequest to Severina was ““to enjoy” and
the testatrix proceeds to add that after the lifetime
of Severina, her male issuc were “‘to have permanent
and absolute rights in the same” the very contrast
in the phrasecology should lead one irresistibly to the
conclusion that the naturc or quantum of Severina’s
interest was different from that of those who took
after “her lifetime.” Learned Counscl, however, laid
special stress on the usc of the word “too” or “also”
occurring towards the end of the clause as pointing to
the “enjoyment’ of Severina being also “permanent”
with absolute right. We are however unable toread
the word as having such a significance and as refer-
ring to the nature of Severina’s enjoyment as well,
and in this conclusion we are supported by the text
and the literal translation of the word used. In our
opinion, the only relevant words in relation to the
bequest to Severina are that “she shall after my
death enjoy,” and the rest of the clause deals with
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what is to happen after her lifetime. The dominant
intention of the testatrix was to confer a permanent
and absolute remainder on the male issue of her
daughter after the lifetime of the first donee and the
words used are apt and capable of supporting such a
construction. :

. Learned Counsel next relied on the terms of
s. 84, his submission being that the male issues of
Severina were not ‘““direct objects of a distinct and
independent gift.”” Applying the termsof s. 84 to
the present case, no doubt “property is bequeathed to
a person” viz, the daughter, but the question is whe-
ther the words that follow which refer to the male
children enjoing “‘permanently and with absolute
rights,” for there is no doubt that on any interpre-
tation of the document those words do apply to them,
designate them as direct objects of a distinct and inde-
pendent gift, or are they added merely to denote the
nature of the interest which the first taker—Severina
was to obtain? Put in technical language are the words
referring to the male children, words of purchase or
are they words of limitation indicating the nature of

the interest conveyed to the first taker. It would be .

observed that in illustration (a) to s. 84 the bequest
is made to the first taker and his descendants. Where
they are the descendants of the first taker, the
presumption is that the reference to the persons to
take the gift over, is intended to denote the quality
of the first taker’s estate and not for the purpose of
the subsequent takers having independent gifts.
Where the subsequent legatees are intended to be
themselves direct beneficiaries and they are directed
to take along with the first taker the interest of the
first taker is cut down to a joint interest in the
_property so as to enable the subsequently named to
partake the legacy. That is illustration (b)to the
section. -There the second named is a collateral and
by the use of the coujunction ‘and’ a joint interest
is presumed to be created in favour of all the
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legatees. Where the subsequent taker is a descendant
of the first taker, as in illustration (a), but the
testator docs not provide for his taking it along with
the first named, it 1s a case falling under illustration
(c) where successive interests are created by the use of
the words ‘‘atter the first taker’s death”. In such a
case even if the second taker were the issuc of the first
the first taker’s interest is for life since by the usc of
the words “after his or her lifetime’ successive
interests are intended to be crcated.  In our opinion
the case on hand would fall within illustration {c) and
the bequest to Scverina is only of life interest, this
being made clear by the use of the words ‘after
her lifetime’.

It was next said that cl. 4 of the will furnished
cogent evidence of what might be called the
vocabulary of the textatrix which she employed when
she intended to create a life interest.  This intention
it was urged, was manifested in that clause by two
provisions, first by providing that the legatee—the
second daughter ““should enjoy upto her death only”
and then as if to emphasise the limited nature of the
interest conferred, by expressly prohibiting all
alienations by way of gift, sale, mortgage etc. We
however scc no distinction between the phrase ““enjoy
up to her death” and a provision which directs an
enjoyment by a legatee by a clause which proceeds
to make a gift over of the absolute interest ““after
the dcath” of the first legatee. Nor do we consider
that the emphasis contained in the prohibition against
alienation in cl. 4 as of any decisive importance in
understanding the phrascology employed by the
testatrix in this will. For when one turnstocl. 5
we find there is what without doubt is a {ife ineterest
in favour of her grand daughter — Julia—created by
the use of the words “‘enjoy thc property up to her
death’’ without the addition of the prohibition against
alienation which is found in cl. 4. It istherefore
manifest that expressions ‘after the lifetime’ and
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‘after the death’ were words understood by the
draftsman of the will to indicate that the interest
referred to was a terminable one—a life interest—
and we have these words ‘after her lifetime’ in
cl. 3 (c).

There is also one other consideration which
supports the above construction. It was common
ground that under cl. 3 (c) the testatrix intended to
"confer an absolute and permanent interest on the
male children of her daughter, though if the
contentions urged by the appellants were accepted the
legacy in their favour would be void because there
could legally be no gift over after an absolute interest
in favour of their mother. This is on the principle
that where property is given to A absolutely, then
whatever remains on A’s death must pass to his heirs
or under his will and any attempt to sever the
incidents from the absolute interest by prescribing a
different destination must fail as being repugnant to
the interest created. But the initial question for
congideration is whether on a proper construction of
the will an absolute interest in favour of Severina is
established. It is one of the cardinal principles of
construction of wills that to the extent that it is
legally possible effect should be given to every
disposition contained in the will unless the law
prevents effect being given to it. Of course, if there
are two repugnant provisions conferring successive
interests, 1if the first interest created is valid the
subsequent interest "cannot take effect but a Court of
construction will proceed to the farthest extent to
avoid repugnancy, so that effect could be given as far
as possible to every testamentary intention contained
in the will. Itis for this reason that where there is
a bequest to A even though it be in terms apparently
absolute followed by a gift of the same to B
absolutely “‘on” or “after” or ““at” A’s death, A is
prima facie held to take a life interest and B an
interest in remainder, the apparently absolute interest
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of A being cut down to accommodate the intercst
created in favour of B. In the present case if, as
has to be admitted, the testatrix did intend to confer
an absolute intercst in the male children of Severina
the question is whether effect can or cannot be given
toit. If the interest of Severina were held to be
absolute no dobut effect could not be given to the
said intention. But if thcre arc words in the will
which on a reasonable construction would denote that
the interest of Severina was not intended to be
absolute but was limited to her lifc only, it would be
proper for the Court to adopt such a construction,
for that would give effect to every testamentary
disposition contained in the will. Itis in that context
that the words ‘after her lifetime’ occurring in
cl. 3 (c) assume crucial importance. Thesc words do
indicate that the persons designated by the words
that follow were to take an interest after her, 4. e., in
succession and not jointly with her. And unless
thercfore the words referring to the interest conferred
on the male children were held to bc words of
limitation merely, i. ¢., as denoting the quality of
the interest Severina herself was to takc and not
words of purchase, the only reasonable construction
possible of the clause would be to hold that the
interest created in favour of Scverina was merely a
life interest and that the remainder in absolute was
conferred on her male children. This was the inter-
pretaion which the learned Single Judge of the
High Court adopted and we consider the same is
correct. '

Quite a number of authorities were cited by
learned Counsel on cither side but in each onc of
these we find it stated that in the matter of the
construction of a will authoritics or precedents were
of no help as each will has to be construed in its
own terms and in the sctting in which the clauscs
occur. We have thercfore not thought it necessary
to refer to these decisions.
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The result is that the appeal fails and is
dismissed with costs,

A ppeal dismissed.

—— iy —

BYRAMJEE JEEJEEBHOY (P) LTD.
V.

STATE OF MAHARASHTRA

(B. P. Snma C. J,, J. C. SHap and
N. RAJAGOPALA AYYANGAR JJ.)

Land Revenue, Exemption, Abolition of—Validity of
enactment—Grant—Terms and conditions of grani—If amount
to lease or  farm—‘Estate and Estate-holder’’, Meaning of—
Ezemplion of Esiate-holder—Salsette Estates (Land Revenue
Exemption Abolition) Act, XLVII of 1951, ss. 2 (b}, 2 (d), 3,
4, 5.

The Legislature of the Bombay State enacted the Salsette
Estates (Land  Revenue  Exemption Abolition) Act,
XLVII of 1951 which was brought into force on March 1,
1952, The object of the Act was to abolish the rights of
intermediaries in lands and to abolish exemption from land
revenue enjoyed by holders of certain estates in the island
of Salsette in the Bombay Suburban and Thana District in the
State of Bombay. The ¢Estate’ as defined under the Act
means a village or a part thercof specified in the Schedule
attached to the Act. The seven villages namely (1) Mogra
(2) Wasivre, (3) Bandivii, (4) Majas (5) Part Pahadi,
(6) Goregaon and (7) Poisar are included in the schedule
of the Act. The Fast India Company transferred its “farm
rights’ in these seven villages to one Banajee by a ‘cow!’ dated
Qctober 2, 1830, Ultimately by a document dated September
22, 1847, the East India Company granted these seven villages
to Banajee free from liability to pay land revznue and assess-
ment in the nature of land revenue in future and on certain
terms and restrictions set out therein. The freedom from
liability to pay land revenue was subject to these restrictions
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