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HIGH COURT OF JUDICATURE FOR RAJASTHAN AT
JODHPUR

S.B. Criminal Misc(Pet.) No. 708/2023

Taruna W/o Mahendra Kumar Mundra, Aged About 35 Years, B/c

Mundra,  R/o  H.no.  50,  Mahaveer  Nagar,  P.s.  Mahamandir,

Jodhpur.

----Petitioner

Versus

Gopal Singh S/o Mahendra Singh, B/c Mali, R/o Sankhlo Ki Gali,

Magra Punjla, Jodhpur.

----Respondent

Connected With

S.B. Criminal Misc(Pet.) No. 707/2023

Taruna W/o Mahendra Kumar Mundra, Aged About 35 Years, B/c

Mundra, R/o House No. 50, Mahaveer Nagar, P.s. Mahamandir,

Jodhpur.

----Petitioner

Versus

Gopal Singh S/o Mahendra Singh, B/c Mali, R/o Sankhlo Ki Gali,

Magra Punjla, Jodhpur.

----Respondent

For Petitioner(s) : Mr. Ravindra Kumar Acharya

For Respondent(s) : Mr. AR Choudhary, PP With
Mr. Avinash Godara
Mr. Naresh Vishnoi, 
Mr. Ravindra Singh

HON'BLE MR. JUSTICE YOGENDRA KUMAR PUROHIT

Judgment

Reserved on   24  /04/2024  
Pronounced on   01  /0  5  /2024  

Reportable

01- ;ksX; vf/koDrk ;kph us ;s ;kfpdk,a vUrxZr /kkjk 482 lhvkj-ih-lh-

fo}ku v/khuLFk U;k;ky; egkuxj eftLVªsV la[;k 10] tks/kiqj egkuxj ds QkStnkjh

fu;fer  izdj.k  la[;k  295@15  o  296@15  esa  fnukad  03-11-2015  dks  nks
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vyx&vyx pSd ds laca/k esa /kkjk 138 ,u-vkbZ-,DV ds rgr izlaKku fy;k x;k vkSj

;kph Jherh r:.kk ds fo:) Hkh izlaKku fy;k x;k vkSj mDr izdj.k yafcr gSA

ftlls O;fFkr gksdj ;s nksuksa ;kfpdk,a izLrqr dh xbZ gSaA 

02- la{ksi esa  bu ekeyksa  ds  rF; bl izdkj ls  gS  fd izR;FkhZ  }kjk nks

vyx&vyx ifjokn ;kph o mlds  ifr egsUnz  dqekj ds  fo:) /kkjk  138 ,u-

vkbZ- ,DV ds is'k dj ;g fuosnu fd;k fd vfHk;qDrx.k us viuh futh vko';drk

crkdj m/kkj :i;ksa dh ekax dh] bl ij fo'okl djrs gq, izR;FkhZ&ifjoknh }kjk

vfHk;qDrx.k dks 2&2 yk[k :i;s m/kkj fn, vkSj ml m/kkj isVs :i;ksa ds Hkqxrku

gsrq ,d pSd la[;k 965754] fnukafdr 28-05-2015 jkf'k 2]00]000@& :i;s dk o

nwljk pSd la[;k 965755] fnukafdr 30-05-2015] jkf'k 2]00]000@& :i;s dk ,l-ch-

ch-ts-  'kk[kk  tks/kiqj  dk  fn;k]  tks  pSd  vuknfjr  gks  tkus  ls  2  vyx&vyx

ifjokn /kkjk 138 ,u-vkbZ- ,DV ds izLrqr fd, x,A 

03- nksuksa  ifjokn  esa  fnukad 03-11-2015  dks  fo}ku  v/khuLFk

U;k;ky; }kjk /kkjk 138 ,u-vkbZ-,DV esa ;kph o mlds ifr egsUnz dqekj ds fo:)

izlaKku fy;k x;k vkSj ;kph dh rych nksuksa izdj.kksa esa 'ks"k gSA 

04- ;kph dh vksj ls bl U;k;ky; esa lh/ks gh /kkjk 482 lhvkj-ih-lh- ds

rgr ;kfpdk izLrqr dj ;g fuosnu fd;k fd ;kph la;qDr [kkrsnkj gksus ds vk/kkj

ij /kkjk 138 ,u-vkbZ-,DV dk bLrxklk is'k fd;k x;k gS] tcfd /kkjk 138 ,u-

vkbZ-,DV dk vijk/k ;kph ds fo:) ?kfVr ugha  gksrkA ;kph dks dksbZ  vyx ls

uksfVl Hkh ugha  fn;k x;k gSA /kkjk 138 ,u-vkbZ-,DV ds eqrkfcd pSd nsus okys

O;fDr ds fo:) gh vijk/k ?kfVr gksrk gS] la;qDr [kkrsnkj dh ftEesnkjh ugha gksrh

gS  rFkk  pSd  tkjh  djus  okys  O;fDr  ds  fo:)  gh  dk;Zokgh  dh  tk  ldrh

gSA ;kph }kjk pSd gLrk{kj dj pSd tkjh ugha fd;k x;k gSA ,slh voLFkk esa ;kph

ds fo:) yafcr QkStnkjh dk;Zokfg;ka fujLr fd, tkus dh izkFkZuk dhA

05- cgl lquh xbZA

06- fo}ku vf/koDRkk ;kph }kjk ;kfpdk esa of.kZr rF;ksa dks rdksZa dks :i esa

izLrqr fd;k vkSj nkSjkus cgl nksuksa izdj.kksa ls lacaf/kr pSd dh izekf.kr izfr;ka is'k

dh vkSj Li"V fd;k fd nksuksa pSd ij ;kph ds gLrk{kj ugha gSA ,slh voLFkk esa

ekuuh; mPpre U;k;ky; ds U;kf;d ǹ"Vkar  Aparna A Shah Vs. M/s Sheth

Developers P. Ltd. And another, Criminal appeal no. 813 of 2013 date of
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judgment 01.07.2013 (2013 (8) SCC 71)  dh vksj /;ku vkdf"kZr djrs gq,

nksuksa QkStnkjh izdj.kksa dh dk;Zokgh fujLr fd, tkus dh izkFkZuk dhA 

07- ;ksX; vf/koDrk izR;FkhZ }kjk bldk l[r fojks/k fd;k x;kA 

08- eSaus mijksDr rdksZa  ij euu fd;kA nksuksa  izdj.kksa  dh i=kofy;ksa  dk

lko/kkuhiwoZd  voyksdu  fd;kA  nksuksa  izdj.kksa  esa  dsoy  pSd  la[;k  o  fnukad

vyx&vyx gS] 'ks"k rF; leku gSA bl ekeys esa nkSjkus cgl izLrqr nksuksa pSdksa  dks

'kkfey i=koyh fd;k x;kA nksuksa pSd ds voyksdu ls gh Li"V gS fd nksuksa pSd

la;qDr [kkrk ds pSd gSa] ftuesa ;kph o egsUnz dqekj dk uke fizVsaM gS vkSj egsUnz

dqekj ds uke ds Åij gLrk{kj gSA ;kph r:.kk eqanM+k ds uke ds Åij dksbZ gLrk{kj

ugha gSA izR;FkhZ dh vksj ls izLrqr ifjokn esa vfHk;qDrx.k dks :i;s m/kkj fn;k tkuk

crk;k gS] ijarq vius ifjokn esa ;g rF; Li"V ugha fd;k fd pSd ij dsoy egsUnz

dqekj ds gh gLrk{kj gSA bl rF; dks ifjokn esa Nqik;k x;k gSA 

09- tc nks O;fDr;ksa }kjk la;qDr :i ls :i;s ifjoknh dks ns; gks rFkk

pSd ,d O;fDr }kjk fn;k tkos rFkk tc la;qDr [kkrsnkjh esa ls ,d O;fDr }kjk pSd

gLrk{kj dj fn;k tkos] ml voLFk esa fof/kd fLFkfr ij fopkj fd;k tk jgk gSA 

10- /kkjk 138 ,u-vkbZ-,DV ds vuqlkj ^^tgka fdlh O;fDr }kjk fdlh cSadj

ds ikl j[ks x, [kkrs ij fdlh _.k ;k vU; nsunkjh ds iw.kZ ;k vkaf'kd Hkqxrku ds

fy, ml [kkrs ls fdlh vU; O;fDr dks fdlh Hkh jkf'k dk Hkqxrku djus ds fy,

fudkyk x;k pSd okfil dj fn;k tkrk gSA cSad }kjk voSrfud] ;k rks ml [kkrs esa

tek /kujkf'k pSd dk Hkqxrku djus ds fy, vi;kZIr gS ;k ml cSad ds lkFk fd,

x, le>kSrs }kjk ml [kkrs ls Hkqxrku dh tkus okyh jkf'k ls vf/kd gS] ,sls O;fDr

dks vijk/k fd;k x;k ekuk tk,xk vkSj bl vf/kfu;e ds fdlh Hkh vU; izko/kku ij

izfrdwy izHkko Mkys fcuk] dkjkokl ls nf.Mr fd;k tk,xk ftls nks lky rd c<+k;k

tk ldrk gS] ;k tqekZuk tks pSd dh jkf'k ls nksxquk rd c<+k;k tk ldrk gS] ;k

nksuksaA**

11-  blls ;g Li"V gS fd tks O;fDr fdlh cSad dk pSd nsxk vkSj pSd

dk Hkqxrku cSad }kjk  ugha  fd;k tk,xk]  ml voLFkk  esa  pSd tkjh  djus  okyk

O;fDr /kkjk 138 ,u-vkbZ-,DV ds vijk/k dk nks"kh gksxkA 

12- /kkjk 138 ,u-vkbZ-,DV ds laaca/k esa fo+}ku vf/koDrk ;kph }kjk iwoZ esa

of.kZr  Aparna A Shah (Supra) {(2013 (8) SCC 71}  ds iSjk la[;k 27 o 28

esa fuEukuqlkj fl)kar izfrikfnr fd;k x;k gS%&
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27. In the light of the above discussion, we hold that
under Section 138 of the Act, it is only the drawer of
the cheque who can be prosecuted. In the case on
hand, admittedly, the appellant is not a drawer of the
cheque and she has not signed the same. A copy of
the  cheque  was  brought  to  our  notice,  though  it
contains the name of the appellant and her husband,
the fact remains that her husband alone had put his
signature. In addition to the same, a bare reading of
the complaint as also the affidavit of examination-in-
chief  of  the  complainant  and  a  bare  look  at  the
cheque would show that the appellant has not signed
the cheque. 

28. We also hold that under Section 138 of the NI
Act,  in  case  of  issuance  of  cheque  from  joint
accounts,  a  joint  account-holder  cannot  be
prosecuted unless the cheque has  been signed by
each and every person who is a joint account-holder.
The said principle is an exception to Section 141 of
the NI Act which would have no application in the
case on hand. The proceedings filed under Section
138  cannot  be  used  as  arm-twisting  tactics  to
recover  the  amount  allegedly  due  from  the
appellant. It cannot be said that the complainant has
no  remedy against  the  appellant  but  certainly  not
under Section 138. The culpability attached to the
dishonour of  a  cheque can,  in  no case “except  in
case of Section 141 of the NI Act” be extended to
those on  whose behalf  the  cheque  is  issued.  This
Court  reiterates  that  it  is  only  the  drawer  of  the
cheque  who  can  be  made  an  accused  in  any
proceeding under Section 138 of the Act. Even the
High Court has specifically recorded the stand of the
appellant  that  she  was  not  the  signatory  of  the
cheque but rejected the contention that the amount
was not due and payable by her solely on the ground
that the trial is in progress. It is to be noted that
only  after  issuance  of  process,  a  person  can
approach  the  High  Court  seeking  quashing  of  the
same  on  various  grounds  available  to  him.
Accordingly,  the  High  Court  was  clearly  wrong  in
holding that the prayer of the appellant cannot even
be  considered.  Further,  the  High  Court  itself  has
directed the Magistrate to carry out the process of
admission/denial  of  documents.  In  such
circumstances, it cannot be concluded that the trial
is in advanced stage”.

13- mDr U;kf;d ǹ"Vkar ds vykok ekuuh; mPpre U;k;ky; ds  Alka

Khandu Avhad Vs. Amar Syamprasad Mishra 2021 (4) SCC 675 ds ekeys

esa Hkh bl laca/k esa fopkj dj iSjk la[;k 10 esa fuEukuqlkj fl)kar izfrikfnr fd;k

x;k gS%&
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10. Therefore, a person who is the signatory to the
cheque and the cheque is drawn by that person on
an account maintained by him and the cheque has
been issued for the discharge, in whole or in part, of
any debt or other liability and the said cheque has
been returned by the bank unpaid, such person can
be said to have committed an offence. Section 138 of
the NI Act does not speak about the joint liability.
Even in case of a joint liability, in case of individual
persons,  a  person  other  than  a  person  who  has
drawn the cheque on an account maintained by him,
cannot be prosecuted for the offence under Section
138 of the NI Act. A person might have been jointly
liable to pay the debt, but if such a person who might
have been liable to pay the debt jointly, cannot be
prosecuted  unless  the  bank  account  is  jointly
maintained  and  that  he  was  a  signatory  to  the
cheque.”

14- iwoZ esa of.kZr ekuuh; mPpre U;k;ky; ds nksuksa U;kf;d ǹ"Vkarksa ij

iatkc o gfj;k.kk mPp U;k;ky; }kjk vius U;kf;d n"̀Vkar Shalu Arora Vs. Tanu

Bathla  CRM  M-21768/2022 Date  of  Decision:30.11.2023 esa  la;qDr

[kkrsnkfj;ksa ds ekeys esa ,d [kkrsnkj }kjk fn, x, pSd ds ekeys esa fopkj fd;k

x;k vkSj ekuuh; mPpre U;k;ky; ds iwoZ esa of.kZr nksuksa U;kf;d n"̀Vkarksa ds vk/kkj

ij iSjk la[;k 11 o 12 esa fuEukuqlkj fl)kar izfrikfnr fd;k x;k%&

11. In view of the above discussion, it would be safe
to  observe that  the  petitioner  is  not  liable  for  the
cheque drawn by her husband from the joint account
relating to both of them. However, the proceedings
may  continue  against  Raman  Kumar  Arora,  her
husband, as he had signed the cheque in question.

12. Resultantly, the present petition is accepted and
the(Annexure  P-1)  and  the  summoning  order
01.02.2020  (AnnexureP-2)  passed  by  the  Judicial
Magistrate  1st  Class,  Mohali  are  ordered  to  be
quashed qua the petitioner only.

15- iwoZ  eas  of.kZr  ekuuh;  mPpre  U;k;ky;  ds  U;kf;d  n"̀Vkarksa  o

iatkc ,oa gfj;k.kk mPp U;k;ky; ds U;kf;d n"̀Vkarksa ds rF; gLrxr ekeyksa ls

feyrs&tqyrs  gSaA  gLrxr  ekeys  esa  Hkh  ifjokn  esa  ;g  vk/kkj  fy;k  x;k  fd

vfHk;qDrx.k ;kph o mlds ifr dks la;qDr :i ls :i;s m/kkj fn, x, Fks vkSj bl

ekeys esa  ;kph o mlds ifr ds la;qDr [kkrs ds nks  vyx&vyx pSd ;kph ds

ifr }kjk fn;s x;sA ftl ij ;kph ds gLrk{kj ugha gSA ,slh voLFkk esa tgka rd

/kkjk 138 ,u-vkbZ-,DV ds vijk/k dk iz'u gS] ;kph ds ifr rFkkdfFkr pSd gLrk{kj

djus okys O;fDr egsUnz dqekj ds fo:) gh dk;Zokgh dh tk ldrh gSA Jherh

r:.kk ds fo:) /kkjk 138 ,u-vkbZ-,DV dk vijk/k izFkeǹ"V;k gh cukuk ugha ik;k
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tkrk  gSA  ,slh  lwjr esa  ;kph  ds  fo:) fo}ku v/khuLFk  U;k;ky; }kjk  fnukad

03-11-2015 dks QkStnkjh fu;fer izdj.k la[;k 295@15 o 296@15 xksiky flag

cuke egsUnz dqekj dh dk;Zokgh ;kph Jherh r:.kk ds fo:) pyus ;ksX; ugha gSA 

16- bl ekeys esa ;kph }kjk iwjh izkslsfMax dks fujLr djus ds laca/k esa lh/ks

gh bl U;k;ky; esa dk;Zokgh dh xbZ gSA v/khuLFk U;k;ky; esa yafcr nksuksa izdj.kksa

dh dk;Zokfg;ka fof/kfo:) gksus ls bl U;k;ky; esa lh/ks gh pqukSrh dh xbZ gS] og

fof/klEer gS vkSj ;g U;k;ky; ,sls ekeyksa  dks  /kkjk 482 lhvkj-ih-lh- ds rgr

fujLr djus dh vf/kdkfjrk j[krk gSA

17- ,slh voLFkk esa bl ekeys esa ;kph }kjk pSd ij gLrk{kj ugha fd, x,]

ml  vk/kkj  ij  gh  ;kph  ds  fo:)  yafcr  QkStnkjh  dk;Zokgh;ka  fujLr  fd,

tkus ;ksX; gS vkSj ;kph ds ifr egsUnz dqekj ds fo:) dk;Zokgh yafcr jgsxhA 

18- vr% ;kph dh nksuksa ;kfpdk,a vUrxZr /kkjk 482 lhvkj-ih-lh- Lohdkj

dh tkdj fo}ku v/khuLFk U;k;ky; egkuxj eftLVªsV la[;k 10] tks/kiqj egkuxj

ds le{k yafcr QkStnkjh fu;fer izdj.k la[;k 295@15 o 296@15 xksiky flag

cuke egsUnz dqekj dh dk;Zokfg;ka ;kph Jherh r:.kk dh gn rd fujLr dh tkrh

gSA fo}ku v/khuLFk U;k;ky; vfHk;qDr egsUnz dqekj ds fo:) fof/klEer dk;Zokgh

djus ds fy, Lora= jgsxkA 

19- vkns'k dh ,d izfr fo}ku v/khuLFk U;k;ky; egkuxj eftLVªsV la[;k

10] tks/kiqj egkuxj dks Hksth tkosA  

(YOGENDRA KUMAR PUROHIT),J

45-mayank/-
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