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HIGH COURT OF JUDICATURE FOR RAJASTHAN AT
JODHPUR

S.B. Criminal Misc(Pet.) No. 708/2023

Taruna W/o Mahendra Kumar Mundra, Aged About 35 Years, B/c
Mundra, R/o H.no. 50, Mahaveer Nagar, P.s. Mahamandir,

Jodhpur.
/2" Hf‘r"”:"};---‘ ----Petitioner
[N g o\
o L = .|' Versus
E‘L O “E Gopal Singh S/o Mahendra Singh, B/c Mali, R/o Sankhlo Ki Gali,
CJ,J} w"—?ﬁxl Magra Punjla, Jodhpur.

----Respondent
Connected With
S.B. Criminal Misc(Pet.) No. 707/2023

Taruna W/o Mahendra Kumar Mundra, Aged About 35 Years, B/c
Mundra, R/o House No. 50, Mahaveer Nagar, P.s. Mahamandir,
Jodhpur.

----Petitioner
Versus

Gopal Singh S/o Mahendra Singh, B/c Mali, R/o Sankhlo Ki Gali,
Magra Punjla, Jodhpur.

----Respondent

For Petitioner(s) :  Mr. Ravindra Kumar Acharya

For Respondent(s) :  Mr. AR Choudhary, PP With
Mr. Avinash Godara
Mr. Naresh Vishnoi,
Mr. Ravindra Singh

HON'BLE MR. JUSTICE YOGENDRA KUMAR PUROHIT

Judgment

Reserved on 24/04/2024
Pronounced on 01/05/2024
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27. In the light of the above discussion, we hold that
under Section 138 of the Act, it is only the drawer of
the cheque who can be prosecuted. In the case on
hand, admittedly, the appellant is not a drawer of the
cheque and she has not signed the same. A copy of
the cheque was brought to our notice, though it
contains the name of the appellant and her husband,
the fact remains that her husband alone had put his
signature. In addition to the same, a bare reading of
the complaint as also the affidavit of examination-in-
chief of the complainant and a bare look at the
cheque would show that the appellant has not signed
the cheque.

28. We also hold that under Section 138 of the NI
Act, in case of issuance of cheque from joint
accounts, a joint account-holder cannot be
prosecuted unless the cheque has been signed by
each and every person who is a joint account-holder.
The said principle is an exception to Section 141 of
the NI Act which would have no application in the
case on hand. The proceedings filed under Section
138 cannot be used as arm-twisting tactics to
recover the amount allegedly due from the
appellant. It cannot be said that the complainant has
no remedy against the appellant but certainly not
under Section 138. The culpability attached to the
dishonour of a cheque can, in no case “except in
case of Section 141 of the NI Act” be extended to
those on whose behalf the cheque is issued. This
Court reiterates that it is only the drawer of the
cheque who can be made an accused in any
proceeding under Section 138 of the Act. Even the
High Court has specifically recorded the stand of the
appellant that she was not the signatory of the
cheque but rejected the contention that the amount
was not due and payable by her solely on the ground
that the trial is in progress. It is to be noted that
only after issuance of process, a person can
approach the High Court seeking quashing of the
same on various grounds available to him.
Accordingly, the High Court was clearly wrong in
holding that the prayer of the appellant cannot even
be considered. Further, the High Court itself has
directed the Magistrate to carry out the process of
admission/denial of documents. In such
circumstances, it cannot be concluded that the trial
is in advanced stage”.

13. IR ARG TEIA & A AT Ieddd IrRTad & Alka
Khandu Avhad Vs. Amar Syamprasad Mishra 2021 (4) SCC 675 @ HA
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10. Therefore, a person who is the signatory to the
cheque and the cheque is drawn by that person on
an account maintained by him and the cheque has
been issued for the discharge, in whole or in part, of
any debt or other liability and the said cheque has
been returned by the bank unpaid, such person can
be said to have committed an offence. Section 138 of
the NI Act does not speak about the joint liability.
Even in case of a joint liability, in case of individual
persons, a person other than a person who has
drawn the cheque on an account maintained by him,
cannot be prosecuted for the offence under Section
138 of the NI Act. A person might have been jointly
liable to pay the debt, but if such a person who might
have been liable to pay the debt jointly, cannot be
prosecuted unless the bank account is jointly
maintained and that he was a signatory to the
cheque.”

14, gd H qfd A STIdH IRITAd & QS gl W)
USId @ BRIATON Sod RITAI §RT 30 1% gl Shalu Arora Vs. Tanu
Bathla CRM M-21768/2022 Date of Decision:30.11.2023 ¥ g
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T 3R AR Iedad <I-Terd @ 9d | afid aFi =¥ gl & MR
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11. In view of the above discussion, it would be safe
to observe that the petitioner is not liable for the
cheque drawn by her husband from the joint account
relating to both of them. However, the proceedings
may continue against Raman Kumar Arora, her
husband, as he had signed the cheque in question.

12. Resultantly, the present petition is accepted and
the(Annexure P-1) and the summoning order
01.02.2020 (AnnexureP-2) passed by the Judicial
Magistrate 1st Class, Mohali are ordered to be
quashed qua the petitioner only.
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