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HIGH COURT OF JUDICATURE FOR RAJASTHAN AT
JODHPUR

S.B. Criminal Misc(Pet.) No. 2552/2014

Birdaram S/o Hukmaram, R/o Village Nituti, Tehsil Kishangarh,

District Ajmer.

----Petitioner

Versus

The State of Rajasthan

----Respondent

For Petitioner(s) : Mr. Umesh Shrimali

For Respondent(s) : Mr. Sharwan Bishnoi, PP

HON'BLE MR. JUSTICE YOGENDRA KUMAR PUROHIT

Judgment 

Order Reserved on 08/07/2024

Date of Pronouncement 12/07/2024

Reportable

01- ;kph  dh  vksj  ls  ;g  ;kfpdk  fo}ku  v/khuLFk  U;k;ky;  fof'k"B

U;k;k/kh'k]  ,uMhih,l izdj.k]  HkhyokM+k  ds vk{ksfir fu.kZ; fnukad 10-09-2014 esa

okgu  ds  Confiscation ds  vkns'k  dh  gn  rd fu.kZ;  fujLr  fd;s  tkus  vkSj

Lora= :i ls ;kph dks lquokbZ dk volj nsrs gq;s tkap fd;s tkus dk vkns'k fn;s

tkus gsrq izLrqr dh xbZ gSA

02- la{ksi  esa  ekeys  ds  rF;  bl  izdkj  ls  gSa  fd  fof'k"B  U;k;k/kh'k]

,uMhih,l izdj.k]  HkhyokM+k  ds  le{k  ls'ku izdj.k  la[;k  41@2013]  cvuoku

jktLFkku  jkT;  cuke  lksgujke  oxSjk]  vijk/k  vUrxZr  /kkjk  8@15  o  8@25

,uMhih,l ,DV esa fopkjk/khu Fkk] ftlesa ckn fopkj.k fnukad 10-09-2014 dks fu.kZ;

ikfjr djrs gq;s lksgujke tkV vfHk;qDr dks /kkjk 8@15 o 8@25 ,uMhih,l ,DV

esa  nks"keqDr  djkj  fn;k  x;k  rFkk  bl  izdj.k  esa  tCr'kqnk  okgu  la[;k

vkjts&01&thch&0663  ds  Confiscation dk  vkns'k  fn;k  x;k  vkSj  ,l-,p-vks-

ih,l dksVMh+ dks okgu dks uhyke dj jkf'k U;k;ky; esa tek djkus dk vkns'k fn;k

x;kA ;kph }kjk Confiscation ds vkns'k dh gn rd gh ;g ;kfpdk izLrqr dh xbZ

gSA
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03- ;kph }kjk viuh ;kfpdk esa ;g fuosnu fd;k x;k gS fd /kkjk 60 o

63 ,uMhih,l ,DV ds eqrkfcd ;kph dks lquokbZ dk volj fn;s cxSj vkns'k ikfjr

fd;k x;k gS vkSj ;kph og O;fDr gS] tks okgu ij viuk vf/kdkj DySe dj ldrk

gSA bl ekeys esa  okgu  Abandoned daMh'ku esa cjken gqvk gS vkSj ih-MCY;w-12

fcjnkjke ;kph dh lk{; ds eqrkfcd lk{kh us xksfoUn jke dks okgu fn;k gqvk Fkk

vkSj xksfoUn jke }kjk dqN [kkyh dkxtksa ij gLrk{kj djokdj ;g dgk fd og

okgu dks fjfyt djok ysxkA bl fLFkfr esa ;g Li"V gS fd ;kph dks dksbZ Kku bl

laca/k esa ugha Fkk fd mldk okgu eknd inkFkZ ds ifjogu esa mi;ksx fd;k x;k gS

vkSj u gh dksbZ daVªksy okgu ij ;kph dk FkkA bl ekeys esa  tc lksgujke dks

nks"keqDr djkj fn;k x;k gS] ml voLFkk esa okgu ekfyd dks okgu ds vijk/k esa

lafyIr  gksus  dh  tkudkjh  gksus  dh  vfHk/kkj.kk  ugha  dh  tk  ldrhA  okgu  ds

Confiscation ds laca/k esa Hkh Lora= tkap djuh pkfg;s Fkh vkSj ;kph dks lquokbZ dk

volj nsuk pkfg;s Fkk] tks ugha fn;k x;kA ,slh voLFkk esa v/khuLFk U;k;ky; dk

vkns'k fujLr dj iqu% /kkjk 60 o 63 ,uMhih,l ,DV ds rgr Lora= tkap dj ;kph

dks lquokbZ dk volj nsdj  Confiscation ds laca/k esa fof/klEer dk;Zokgh fd;s

tkus dk vkns'k fn;s tkus dk fuosnu fd;k x;kA

04- cgl ;kfpdk lquh xbZA

05- ;ksX; vf/koDrk ;kph }kjk nkSjkus  cgl ;g rdZ  izLrqr fd;k x;k

fd ;kph okgu dk iathd`r Lokeh gS vkSj iathd`r Lokeh dks lquokbZ dk volj fn;s

cxSj tks /kkjk 60 o 63 ,uMhih,l ,DV ds rgr vkns'k ikfjr fd;k x;k gS] og

fof/klEer ugha gS] ftls fujLr fd;k tkos vkSj ;kph dks lquokbZ dk volj nsdj

izdj.k dk fuLrkj.k djus dk funsZ'k fo}ku v/khuLFk U;k;ky; dks fn;k tkosA vius

rdksZa ds leFkZu esa bl U;k;ky; ds U;kf;d n"̀Vkar Smt Gawari Vs. State Of

Rajasthan,  SB  Criminal  Misc.  Petition  No. 1351@2011  fu.kZ;  fnukad

18-01-2012 dh vksj /;ku vkdf"kZr fd;k x;kA

06- ;ksX;  yksd  vfHk;kstd  }kjk  bldk  l[r  fojks/k  djrs  gq;s  fo}ku

v/khuLFk U;k;ky; dk  Confiscation ds laca/k esa fn;s x;s vkns'k dks fof/klEer

Bgjk;k gSA

07- eSaus  mijksDr  rdksZa  ij  euu fd;k  rFkk  i=koyh  dk  lko/kkuhiwoZd

voyksdu fd;kA
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08- bl laca/k esa fof/kd fLFkfr ij loZizFke fopkj fd;k tk jgk gSA ;ksX;

vf/koDrk ;kph dh vksj ls izLrqr Jherh xojh ¼iwoksZDr½ okys ekeys esa /kkjk 60 o 63

,uMhih,l ,DV ij fopkj fd;k x;kA 

09- mDr ekeys esa fopkj.k lekIr gksus ds i'pkr~ /kkjk 63 ,uMhih,l ,DV

ds rgr ;kph Jherh xojh dks uksfVl fn;k x;k FkkA ;kph fopkj.k U;k;ky; esa

mifLFkr gqbZ vkSj viuh lk{; nh] ijUrq fopkj.k U;k;ky; }kjk okgu ds laca/k esa

dksbZ vkns'k ikfjr u dj vihy ds fu.kZ; rd i=koyh fjdkWMZ 'kk[kk esa fHktok nh

xbZ vkSj okgu yxkrkj iqfyl vfHkj{kk esa jgk] ftl ij bl U;k;ky; dh led{k

ihB  }kjk  vius  fu.kZ;  fnukad  18-01-2012  ds  }kjk  ;g  Li"V  fd;k  x;k  fd

Confiscation ds laca/k esa Lora= tkap fd;s tkus dk izko/kku gSA QkStnkjh izdj.k

dk fu.kZ; nks"keqfDr ;k nks"kfl)h tks Hkh gks] og Confiscation dk;Zokgh gsrq lqlaxr

ugha  gSA ,slh voLFkk  esa  vihy ds fu.kZ; rd  Confiscation ds  laca/k  esa  tkap

fuLrkfjr ugha djuk fof/klEer ugha gS vkSj fopkj.k U;k;ky; dks ;g vkns'k fn;k

x;k fd Confiscation dk;Zokgh ds laca/k esa dk;Zokgh vyx ls dh tkdj okgu ds

laca/k esa fuLrkj.k djsaA

10- ekuuh; mPpre U;k;ky; ds uohure U;kf;d ǹ"Vkar Pukhraj Vs.

State  of  Rajasthan,  Criminal  Appeal  No  2562/2024,  vkns'k  fnukad

14-05-2024 esa /kkjk 63 ,uMhih,l ,DV ds izko/kku ij fopkj fd;k x;kA bl ekeys

esa vihykFkhZ okgu ¼MEij½ dk jftLVMZ Lokeh Fkk vkSj fopkj.k U;k;ky; }kjk nks

lg&vfHk;qDrx.k dks  bl ekeys  esa  nks"keqDr dj iqfyl vf/kdkjh  dks  okgu dh

uhykeh dj State Treasury esa jde tek djokus dk vkns'k fn;k x;kA vihykFkhZ

dks bl ekeys esa eQ:j ?kksf"kr fd;k x;k Fkk] tks ckn esa U;k;ky; esa mifLFkr

vk;k vkSj vihykFkhZ dh vksj ls bl U;k;ky; esa fu.kZ; dks pqukSrh nh xbZ] ftl ij

bl U;k;ky; }kjk fnukad 25-07-2022 dks  SB Criminal Revision Petition No

521/2021 dk fuLrkj.k djrs gq;s fuxjkuh [kkfjt dh vkSj fopkj.k U;k;ky; ds

okgu ¼MEij½ Confiscation ds vkns'k dks ;Fkkor~ j[kk] ftl ij ekuuh; mPpre

U;k;ky; esa vihy dh xbZA ekuuh; mPpre U;k;ky; }kjk viuh vihy esa iSjk

la[;k 12 yxk;r iSjk la[;k 16 esa fuEukuqlkj foospu dj vkns'k ikfjr fd;k x;k

gS%&

 "12 Section 63 of the NDPS Act reads thus: 

“63. Procedure in making confiscation.—(1) In the trial

of offences under this Act, whether the accused is convicted

or acquitted or discharged,  the court  shall  decide whether

any  article  or  thing  seized  under  this  Act  is  liable  to
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confiscation under Section 60 or Section 61 or Section 62

and, if  it decides that the article is so liable, it may order

confiscation accordingly.

(2) Where any article or thing seized under this Act appears

to be liable to confiscation under Section 60 or Section 61 or

Section 62,  but  the  person who committed the  offence in

connection therewith is not known or cannot be found, the

court  may inquire  into  and  decide  such  liability,  and  may

order confiscation accordingly: 

Provided that no order of confiscation of an article or thing

shall be made until the expiry of one month from the date of

seizure, or without hearing any person who may claim any

right thereto and the evidence, if any, which he produces in

respect of his claim: 

Provided further that if any such article or thing, other than a

narcotic drug, psychotropic substance [controlled substance]

the opium poppy, coca plant or cannabis plant is  liable to

speedy and natural decay, or if the court is of opinion that it

sale would be for the benefit of its owner, it may at any time

direct it  to be sold; and the provisions of  this  sub-section

shall,  as  nearly  as  may  be  practicable,  apply  to  the  net

proceeds of the sale.”  

13 The plain reading of Section 63 indicates that the court
cannot order confiscation of an article until the expiry of
one month from the date of seizure or without hearing any
person who may claim any right thereto. It is true that at
the time of the order of confiscation of the dumper, the
appellant herein was not arrested. Had he been put to trial
along  with  the  other  two  coaccused,  probably  he  would
have submitted before the trial court why the confiscation
order may not be passed. 

14 The fact  remains that the appellant is  the registered
owner of the dumper. In terms of the provisions of Section
63 of the NDPS Act, the appellant has a right to be heard
by the court before the final order of confiscation is passed
and the seized vehicle is put to auction. 

15 In such circumstances, we set aside the order passed by
the trial court dated 22 February 2021 in Sessions Case No
17 of 2017 to the extent it orders confiscation and auction
of the dumper. The trial court shall given an opportunity of
hearing  to  the  appellant  herein  in  this  regard  and,
thereafter, proceed to pass a fresh order in accordance with
law. 

16  The  appellant  shall  prefer  an  appropriate  application
before the  trial  court  within  a  period of  six  weeks  from
today to give him an opportunity of hearing so far as the
issue of confiscation of dumper is concerned. Once such an
application comes on record, the trial court shall proceed to
hear the appellant and pass a fresh order within a period of
two weeks thereafter."
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11- ekuuh; mPpre U;k;ky; }kjk vius fu.kZ; esa tks fof/kd fLFkfr Li"V

dh  xbZ  gS]  mlds  eqrkfcd jftLVMZ  Lokeh  dks  lquokbZ  dk  volj  fn;k  tkuk

vko';d gSA bl ekeys esa ;kph okgu la[;k vkjts&01&thch&0663 dk jftLVMZ

Lokeh gSA ,slh voLFkk esa jftLVMZ Lokeh dks Confiscation ds laca/k esa lquokbZ dk

volj fn;k tkuk vko';d gS vkSj bl U;k;ky; dh led{k ihB ds Jherh xojh

okys fu.kZ; ds eqrkfcd Confiscation ds laca/k esa Lora= :i ls tkap djuh pkfg;s

Fkh] tks bl ekeys esa ugha dh xbZ vkSj vfHk;qDr lksgujke tkV ds nks"keqfDr ds

fu.kZ; fnukad 10-09-2014 ds lkFk gh Confiscation dk vkns'k ns fn;k x;kA ,slh

voLFkk esa  Confiscation ds laca/k esa fo}ku v/khuLFk U;k;ky; }kjk tks vk{ksfir

fu.kZ; esa vkns'k fn;k x;k gS] ml gn rd fo}ku v/khuLFk U;k;ky; dk vkns'k

fujLr fd;s tkus ;ksX; gS vkSj ;kph dh ;kfpdk Lohdkj fd;s tkus ;ksX; gSA

12- vr%  ;kph  dh  ;kfpdk  Lohdkj  dh  tkdj  okgu  la[;k

vkjts&01&thch&0663  ds  laca/k  esa  vk{ksfir  fu.kZ;  fnukad  10-09-2014  esa  tks

Confiscation dk vkns'k fd;k x;k vkSj okgu dks uhyke dj jde U;k;ky; esa

tek djokus dk vkns'k fn;k x;k] ml gn rd fo}ku v/khuLFk U;k;ky; fof'k"B

U;k;k/kh'k] ,uMhih,l izdj.k] HkhyokM+k ds vk{ksfir fu.kZ; fnukad 10-09-2014 dks

fujLr fd;k tkrk gS vkSj ;kph dks vkns'k fn;k tkrk gS fd fopkj.k U;k;ky; ds

le{k N% lIrkg ds Hkhrj bl laca/k esa leqfpr vk/kkj of.kZr djrs gq;s vkosnu is'k

djsaA fo}ku fopkj.k U;k;ky; ;kph dks lquokbZ dk volj nsdj vkosnu dks /kkjk 60

o 63 ,uMhih,l ,DV ds izko/kkukuqlkj ;Fkk'kh?kz fuLrkj.k djsaA rn~uqlkj LFkxu

izkFkZuk i= Hkh fuLrkfjr fd;k tkrk gSA

(YOGENDRA KUMAR PUROHIT),J

10-GauravG/-
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